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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


ae Our Southeast office provides overnight deliveries to Northern Florida 
and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091,(404) 449-5091 
‘To place your next rush order into immediate production— 
call toll free 211-8816 
~ Black Beauty i is America’s most popular corporate 


outfit. Here are some of the reasons— 

. Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * « Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 
loose documents. 


extra ity booster stan- 
three ring Beauty “all- 

in-one” outfits include: * Customized seal 
in zi pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC $1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, appendix of forms, instructions, work 
sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
Mylar tab indexes with five positions. 
Transfer ledger, 8 pages bound in separate 


section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 
50 sheets blank pers paper.. $39.50 
No. 80 (Green No. 81) with 
by-la laws... $43 .00 


or Visa 


You may also select Green Beauty 
with the same fine features. 


Request Catalog of 
Law Products and Services 
TO: EXCELSIOR-LEGAL [J] No. 70 No. 71: 50 | 
SOUTHEAST, INC. Please Ship: 
PO. Box 889 Ship: No. Nov 81..... $43.00. State Year 
4 GA 30091 : 
{ 3 (Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) . 
NPV PV $ Capitalization $ 
Shipment within 24 hours | authorised shang 
after receipt of Certificates signed by President and io Ship va 
shipping and | Hing § resol. dir. min., Ww, extra 
$5.00 ADDITIONAL VISA Number Signature 
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CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 


PRICES ARE FOR 


COMPLETE KITS | That's Class. . 
Corporate Kits | Personal Library 


Embosser 


Profit Non Profit 
31.00 38.00 
Additional stock 


Corporate Seal Custom Printed Certificates \3.. ae: centers are available 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold “wand” foraslight additional charge. 
silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8” diameter seal will impressively 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- aig — _ meee pei 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written annie nent A —- “Kitchen Of" (Name and 3 initials) for their recipe cards, 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing canning labels, or cook books. Either way, no book lover 
to match your insertions, also these extra bonus items: two memo pads with each should be without one. That's Class!!! 

kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state LN 
application for state tax |.D., and preaddressed, printed envelopes for these forms. ON ‘ 3 50 
State report to determine unemployment status authorization schedule for Elec- ° 


tion 248. Plus Tax & Shipping // 


Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 


Quick File Just calland... FILING SERVICES $8.00 + tx 


We hand file your Articles of Incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 
You eliminate processing and postal delays. 


You complete both the filing and ordering of the corporate kit in a single 
step. 


You receive your charter number the next day. 
No need for changes of registered agent or directors. 


Certificate of Good Standing $13.00 + tx 


“price includes all fees” 
Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 
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Women in the Law—introduction 

As guest editor for this special issue on women in the law, Debra Weiss Goodstone sets the 
stage with rhyme and reason. 

Women Lawyers in Florida: the First Hundred Years 

Jacqueline R. Griffin traces the slow entrance of women in law, contributions they have made 
in changing the law and perceptible changes now going on in the climate of law practice. 
Women Make Their Mark in Florida Law Schools 

Kimarie Stratos gives figures and circumstances to show steady and sometimes painful 
assimulation of female students in law schools. She says the law school should soon be a non- 
separate and equal place to teach and learn. 

A View from the Bench 


Judge Natalie Baskin reports women’s climb to the bench has frequently been ona ladder with 
missing rungs. A woman with the ability to handle both office and home careers possesses the 
strength of character for difficult judicial tasks. 

Leadership Bar None 

Louie N. Adcock, Jr., describes the growing leadership role of women at all levels of bar 
activities. 

Trials and Tribulations 

Gill S. Freeman and Carol Licko say the influx of women lawyers in the courtroom has been so 
rapid and persuasive that few women have stories of discrimination to tell. 

Equal Justice and Judicial Selection 

Ellen C. Freidin describes the work of the Federation of Women Lawyers’ Judicial Screening 
Panel. 

Why Can't a Woman Be More Like a Man? 

Theodore Klein uses the title of a song from “My Fair Lady" to summarize the male view of 
women lawyers from “rude awakening” to “happy acceptance.” 

The Hiring Dilemma of the Attorney Couple: No-Spouse and Conflict of Interest Rules 
Leslie R. Stein explains why there may be a diminution of hiring prospects for attorney 
couples brought on in part by Florida Bar conflict of interest rules. 

Grape Jelly Fingerprints on Your Career: the Challenges Facing the Lawyer-Parent 

Lynn M. Dannheisser and Steven 8. Reininger use their own experiences to conclude that 
with the advent of two career households and the resulting absence of the traditional home- 
maker, traditional work schedules have become outmoded. 


LAW NOTES 

614 Family Law by Judge Frances Ann Jamieson 
Confessions of a Slow Learner 

615 Tax Law Notes by Peter Kirkwood and Charles Muller 
Tax Policy and Administration: An Interview with Commissioner of Internal Revenue, 
Roscoe Egger 

619 Criminal Law by Henry B. Rothblatt 
Dealing With Misconduct of a Prosecutor 
Protecting Your Client from Prejudicial Conduct of Trial Judge 

623 Corporation, Banking & Business Law by J. Thomas Cardwell and Michael P. McMahon 
The Regional Reciprocal Banking Act of 1984: Florida on the Cutting Edge of Interstate 
Banking 

€29 Real Property, Probate & Trust Law by Julius J. Zschau 
Land Trusts: A Valuable Vehicle 

633 Trial Lawyers’ Forum by Jeffrey 7. Frederick 


Four Ways to Use a Litigation Psychologist in Jury Trials 
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AMERICA, 
ERE COMING 


Only Corpex teams up with DHL’ 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery. not 
overnight shipment. No matter where you 
practice in the continental United States, 
youre just 24 hours away from receiving a 
high quality corporate outfit from Corpex. 
As part of our constant commitment to 
provide you with the fastest service pos- 
sible. we've joined forces with DHL World 
Wide Courier Express. 


Each Corpex Corporate Kit comesina 

matching slipcase complete with: 

@ Corporate Seal 

@ 20 Custom-Printed Stock Certificates 
numbered and imprinted with corporate 
name. 

@ Stock Transfer Ledger 

@ 50 blank sheets for minutes or time-saving 


We dont have to tell you about DHL's 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time, every time. So if 
you Call our toll free 800 number and 
place your order by 2 p.m. EST, you'll have 
your customized corporate outfit on your 
desk the very next day* At no additional 
cost. 


*Some remote locations might require an additional day. 


@ Special Forms section with complete review of 
latest IRC requirements for Sub-Chapter S 
election, Medical and Dental Reimbursement 
Plans, Section 1244 forms, plus annual meet- 
ing forms. Available in black, tan. brown 
and green. 

Standard outfit-$47.50; with printed 
minutes and by-laws, $49.75 (Includes delivery 
in Continental U.S.. Alaska, Hawaii.) 


printed minutes and by-laws. 


Corpex Banknote Company. Inc.. 


80 Canal St.. NY. NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 P.M. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-22 1-8 I 81 e ASK FOR OUR NEW CATALOG. 
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President's Page 


By Gerald F. Richman 


The following is a letter I sent to Chief 
Justice Warren E. Burger on behalf of the 
lawyers of Florida, after receiving approval 
of the Bar’s Executive Committee: 


Dear Chief Justice Burger: 

As president of The Florida Bar I am 
deeply concerned and disappointed at your 
recent public statements which unfairly 
paint a negative and disparaging image of 
the legal profession. In reported public 
comments you paint all lawyers as “huck- 
sters” and many as “liars,” describe the 
organized bar as being wholly negligent in 
the discipline of its members, state that the 
vast majority of the trial bar is incompe- 
tent, and that little is being done by lawyers 
in the way of pro bono publico service. 

I respectfully suggest that those remarks 
are unfair and incorrect as applied to The 
Florida Bar and its members. Asa result we 
are being subjected to unwarranted and 
damaging criticism. 

In specific response: 

1. Prior to Bates and other decisions on 
advertising by the Court, The Florida Bar 
did everything within its power to resist 
lawyer advertising. From the beginning we 
felt it to be below the dignity of our 
profession and subject to abuse. Following 
Bates we attempted to regulate taste in 
advertising which attempts have been 
wholly frustrated. It is your Court that has 
forced advertising upon the profession and 
has then interpreted the law to prevent the 
organized Bar from in any way regulating 
“taste” in advertising. Having thus opened 
the door to advertising and then prevented 
any meaningful regulation it does not 
appear fair to then in sweeping fashion 
criticize all lawyers as being “hucksters.” 


Mr. Chief Justice Burger: Be fair, be positive. 


° 


2. Regarding attorney discipline, The 
Florida Bar, after thousands of hours of 
study, has just enacted a new Code of 
Professional Responsibility. Our new 
Code, which is being presented to the 
Florida Supreme Court, draws upon the 
extensive ABA study as well as our own. 
The Florida Bar maintains a full-time 
staff of investigators and prosecutors also 
paid from Bar dues. The effort of our paid 
employees is then supplemented by local 
grievance committees composed of two- 
thirds lawyers and one-third nonlawyers, 
unselfishly donating countless hours to the 
process of weeding out and disciplining 
unethical lawyers. This process is perhaps 
the finest disciplinary system in the country, 
all at no cost to the taxpayer. We are proud 
of our system which has served and is 
serving as a model for the nation. We spend 
more than $2 million on the system annual- 
ly, all paid for by the dues of our members, 
with our disciplinary system and Clients’ 
Security Fund alone consuming more than 
half of our annual dues income. 
3. We have extensive continuing legal 
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education programs; a designation pro- 
gram that encourages continuing legal 
education; trial, tax, and family law certifi- 
cation programs that will be followed by 
additional certification programs, all 
requiring an extensive written examina- 
tion, peer and judicial recommendations, 
and documented experience. In addition, 
as president | have recently appointed the 
Commission on Legal Education and 
Admissions with a view toward studying 
and making recommendations to further 
enhance the overall competency at the 
entry level into the profession. Overall, we 
believe that our trial bar is second to none 
anywhere in the world. 

4. Last but certainly not least, and while 
there is always more to be done in expand- 
ing and improving pro bono publico ser- 
vices, particularly in view of the unwar- 
ranted cutbacks in federal funding and the 
inadequacy of state funding, The Florida 
Bar is a leader in this field, having programs 
that we believe to be on par, or better than, 
any other programs. In Florida, The 
Florida Bar Foundation, with the support 
of The Florida Bar, established the first 
interest on lawyers’ trust accounts program 
(“IOTA”) which has now been adopted in 
one form or another in almost half the 
states. 

When there was a crisis with regard to 
Haitian refugees, the Dade County Bar 
Association (Greater Miami) responded 
with a sufficient number of volunteers to 
provide counsel for 2,000 indigent Haitians. 
The immediate past president of The 
Florida Bar, responding to a request for aid 
from the State-Federal Judicial Advisory 
Council in the absence of state or federal 
funds, has recently established a committee 


‘ 
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of volunteer civil trial attorneys recruited 
from a number of major law firms in the 
state. Their mission will be to provide pro 
bono counsel to numerous prisoners on 
Florida’s Death Row for representation in 
collateral proceedings so that all prisoners 
will be afforded due process of law. 

In addition, as president of the Bar, I 
have just created a Commission on Access 
to the Legal System which will make 
recommendations as to how to further 
enhance our pro bono programs for the 
lower economic middle class and make 
legal services more affordable, more acces- 
sible, and more widely used by the eco- 
nomic middle class. That commission will 
be chaired by a man who was just selected 
by the American Bar Association as one of 
four lawyers in the nation to achieve its 
highest award recognizing outstanding pro 
bono service. We are proud of our pro- 
grams and proud of our efforts. 

Notwithstanding our efforts to improve 
our profession and our image, our work is 
repeatedly undermined by counter produc- 
tive, sweeping statements that are critical 
of the profession as a whole without recog- 
nition (and perhaps without knowledge) of 
the positive accomplishments of The 
Florida Bar, as well as those of a number of 
other state bars. 

On behalf of The Florida Bar I respect- 
fully suggest that as the chief of our nation’s 
judiciary and as a spokesman for our pro- 
fession, you seek to be as accurate and fair 
in your analysis of the profession as you are 
in your written opinions; that you take the 
time to investigate all of the facts before 
making broad sweeping statements that are 
unfairly critical of your fellow lawyers; that 
while you give criticism where criticism is 
justly deserved you also speak positively 
and give praise where it is equally well 
deserved; and, that you exercise your lead- 
ership in a positive rather than a negative 
fashion. The media loves sensationalism 
and any opportunity to chastise or degrade 
the legal profession. If we are to survive asa 
profession, which is imperative in a democ- 
racy, we must strive together, in a positive 
vein, to improve both ourselves and our 
image. Negativism, particularly when it is 
broad, sweeping, and unfairly applied, 
hurts not only our pride but our profession 
as a whole. 

We welcome your response and any con- 
structive praise or criticism you may have 
to offer. We recognize always the need for 
improvement and we strive in that direc- 
tion. We are, however, proud of our 
accomplishments and proud of our pro- 


fession. BJ 


Change is Coming 


by John F. Harkness, Jr. 


The future will not look like the past. If 
there is anything we can be sure about it is 
that our court system and our judicial 
process will not be the same ten—maybe 
not even five—years from now. There are 
outside pressures from all quarters which 
will pressure the system to change. These 
pressures are coming from the public, the 
legislature and internally from the judicial 
system. 

A recent publication of the American 
Bar Association, produced by the Action 
Committee to Reduce Court Costs and 
Delay, is entitled “Attacking Litigation 
Costs and Delay.” It contains conclusions 
of a five-year study in which problems were 
identified and experimental programs were 
conducted to correct the problems. At their 
completion, the programs were evaluated 
to determine if they had accomplished the 
objectives of either reducing costs or 
reducing delay. 

Three models were used to determine if 
they could expedite litigation: (1) The first 
involved managing and simplifying pretrial 
procedures. This involved reduction in 
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delay through judicial control over the 
amount of time litigation takes and cost 
reduction through procedural simplifica- 
tion. (2) There was an attempt to expedite 
appeals and save oral argument. In an 
attempt to retain oral argument, and even 
expand it in some instances, time was 
limited for briefing and its amount and 
tighter timetables were used for the entire 
appeal. (3) The last experiment was in the 
area of advanced technology through tele- 
phone conferencing. Telephone confer- 
ences were used in lieu of court hearings, 
particularly when there were long distances 
involved. The idea was to see if there was a 
saving of travel time as well as courthouse 
waiting time. 

An attempt to analyze these procedures 
from a viewpoint of saving expenses for 
litigants proved very difficult. The com- 
mittee was able, however, to determine that 
attorneys handling expedited appeals 
reported fee reductions up to 75 percent, an 
average reduction of $1,000 per appeal. 
More study is needed in the area of reduc- 
tion of expenses as they relate to savings in 
time. 

In reviewing the entire idea of change, it 
was found that change could be a problem 
within itself. Too many times people will 
not realize or acknowledge that there are 
delay or cost problems. When people deny 
these exist, it is difficult to convince them 
that changes must occur. It was found, 
however, that if certain planning and imple- 
mentation principles are honored, a change 
can occur. The one thing, however, is that 
Bar cooperation is indispensable to the 
success of delay reduction efforts. 

Recently in Florida two task forces have 
been appointed which were mandated by 
the legislature. The first is a committee on 
alternative dispute resolutions. The Florida 
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Bar had three appointees to this committee: 
William O.E. Henry, David Strawn and 
Marsha Elser. David Strawn has been 
appointed chairman of the committee. The 
committee was directed by the legislature 
to examine alternative ways to settle dis- 
putes that would result in saving both time 
and money. In addition, a cost containment 
committee was set up to find ways of 
reducing the costs in conflict cases. Conflict 
cases often arise when a public defender’s 
office must represent two or more individ- 
uals charged in the same episode. If this 
occurs, then private outside attorneys must 
be appointed. 


These two committees mandated by the 
legislature are recent examples of the legis- 
lature’s desire to look at the court system 
and to evaluate it from a managerial point 
of view. I predict you will see more and 
more of these requests from the legislature 
in the future. 


Almost a year ago, Bill Henry, then 
president of the Bar, asked the Council of 
100 to look into the question of adequate 
compensation for our judiciary. After an 
initial review of the situation a special 
committee of the Council of 100 determined 
that before the answer of adequate compen- 
sation can be answered, questions con- 
cerning the management of the entire 
system must be examined. The special 
committee has made the following initial 
recommendations. 


The most important of the recommenda- 


tions is the appointment of a governing 
board of the judicial system called the 
Judicial Management Council. The twin 
goals of the JNC are attracting, developing 
and retaining an outstanding judiciary; and 
providing rules, resources, authority and 
skills necessary for the efficient ad ministra- 
tion of our judicial system. It is envisioned 
that this council will be chaired by the chief 
justice, created by rule of court, staffed by 
the State Courts Administrator’s Office 
and shall meet regularly for sufficient 
amounts of time. The council would be 
composed of representatives of each level 
of the judiciary, the organized Bar and 
representatives of the public who have 
demonstrated skills in management. 

The special committee also recom- 
mended that the following be reviewed and 
considered: appointment of chief judges of 
the circuit in lieu of election; mandatory 
minimum criteria for continuing judicial 
education as adopted by the Council of 
Chief Justices of the United States; estab- 
lishment of rules adopting the principle 
that judges are responsible for control of 
their docket; establish suitable time 
standards for disposition of case; aggres- 
sive use of automation in judicial admin- 
istration using a standard state-funded 
system; compilation and maintenance of 
a current inventory of pending cases 
showing filing date, name of case, last 
activity, and status furnished by each judge 
to his chief judge quarterly; and Offer of 
Settlement Rule. Ifan offer of settlement is 


made in accordance with current rules of 
civil procedure and if this is refused, and the 
offeror secures a more favorable trial result, 
then the loser pays attorney’s fees incurred 
after the settlement offer; and annual review 
of judicial compensation. The council shall 
recommend to the legislature a level at 
which salaries shall be set. 


These are merely tentative recommenda- 
tions and need to be analyzed further. 
Some of these recommendations are 
already being implemented by circuits 
within the state. It is hoped that the judicial 
conferences themselves will review these 
ideas and also recommend other ideas to 
the committee. 


The Council of 100 will devote a portion 
of its fall conference to this topic. Members 
of our judiciary as well as others experi- 
enced in judicial administration will partici- 
pate. 


These are some of the current activities 
in the judiciary. I predict you will see more 
in the years to come. The court system must 
change in order to keep up with and be 
prepared for the future. I realize that the 
law is a profession and individual rights 
must be observed. Managing the court 
system is not as easy as managing a manu- 
facturing plant. However, there are certain 
changes that must occur. If we are to 
uphold our ethical duty we must be there to 
offer suggestions, to look forward and 
recommend the changes that are necessary 
for the good of the whole. BJ 


Feature articles 


and usefulness. 


of publication. 


You could be a winner... 


... in the annual article writing contest of The Florida Bar Journal. Articles to be considered will be those 
published in the Journal between May 1984 and April 1985. 


Winners will be announced in The Florida Bar News. Plaques and gift certificates for legal books will 
be presented to authors in two categories: 


© Specialized columns sponsored by sections of the Bar 
The Florida Bar Journal Editorial Board will judge articles on the basis of content, clarity, accuracy, 


No special entry form is needed. The only requirement is to submit an article for review by the Editorial 
Board, and if published, it will be considered in the competition. 
_ Authors may submit articles for possible publication in the Journal by sending manuscripts not 
exceeding 18 double-spaced, lettersized pages to Managing Editor, The Florida Bar Journal, 
Tallahassee, Florida 32301. Specialized columns will be submitted to the section editor for consideration 
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We made our mark helping people | 
2 whove made theirs. 
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: 
benefit of your family farinto 


What does one say 

to entice you to read 
through Journal pages 
to have you take heed 


About women lawyers 
what can you write 

to focus on females 
without losing sight 


That first we are people 
then lawyers and more 
Why then we ask 
engage in uproar 


Is it true there’s a difference 
are women the same 

Is it simply a matter 

of learning the game 


But what rules shall we play by 
and who keeps the score 

and what other issues 

shall be brought to the fore 


In the past, in my searching 
nowhere did | see 
compilations re women 
and what they could be 


And what women have been 
in this state in the past 
when were they judges 

or let in law schools at last 


When was it that women 
first took the bar 
and have women lawyers 
come all that far 


And how do they practice 
and what do they do 
Have they made partner 
without bringing suit 


And can they be mothers 

if not, who will be 

Can we live with grape jelly 
on a decree 


Women in the Law 


Can we live with lawyers 
spousing about 

or will all of our cases 
be conflicted out 


May women judge us 

are they decisive to rule 
And may women teach us 
in courts and in school 


Although women in growing 
may not have been trained 
to fight and compete 

with aggression ingrained 


And though seldom taught 
to thump on their chests 
to tell all who’d listen 
about personal bests 


Perhaps being told 

to “make nice” and agree 
has given perspective 
from which women see 


In a different light 

a different world 

with so much promise 
as yet unfurled 


With this in mind 

some of the brightest and best 
have finally laid 

some questions to rest 


and opened some doors 
as food for thought 
providing suggestions 
without saying “ought” 


Are all the answers 

no answers at all 

perhaps all the hoopla 

is simply a call 

To use wisdom and reason 
and judge case by case 
and view our profession 
get used to its face 


For yes it is changing 

in face and in fact 

and it looks great to me 
and there’s no turning back 


by Debra Weiss Goodstone 


Debra Weiss Goodstone, guest 
editor for this special issue on women 


_in the law, is with the firm of Floyd 


Pearson Richman Greer Weil Zack & 
Brumbaugh in Miami. A 1976 grad- 
uate of Florida State University 
College of Law, Ms. Goodstone is past 
president of the Florida Association 
for Women Lawyers and currently 
serves on its Board of Directors as 
chapter representative from the Dade 
County Chapter of the FAWL. She 
additionally serves on the Board of 
Directors of the National Conference 
of Women’s Bar Associations and the 
Florida Council of Bar Presidents. 
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PART I 


OUR CHANGING FACE 


Women Lawyers Florida: 


t seems inevitable that any dis- 

cussion of women in the legal pro- 

fession degenerates rather quickly 
into a litany of “firsts.” “Who was the first 
to do such-and-so and when did it happen?” 
For one charged with writing about the 
history of women lawyers in Florida, 
this was a trap seemingly to be avoided. 
Nevertheless, the reason for this phe- 
nomenon and its aptness for this topic 
came home to me very early in my research. 
In attempting to identify the first woman to 
be trained as a lawyer at a state-supported 
institution in Florida, | found, not her 
great grandchildren, nor her grandchild- 
ren; | found her roommate. 

In 1933, Clara Floyd (Gehan) graduated 
from the University of Florida College of 
Law; it is said she was the first woman ever 
to practice law in Gainesville.!’ Her 
roommate, Rebecca Bowles Hawkins, who 
completed her degree in 1934, later became 
one of the first women to clerk for the 
Supreme Court of Florida and later to 
serve as an assistant Florida Attorney 
Generai. Now that many women are in 
practice in Florida and elsewhere, the real 
fascination of this topic is the very odd fact 
that the integration of women into the 
profession began so recently and has taken 
so long. 

“Firsts” do tell us something important 
about the subject. It is not entirely clear 


by Jacqueline R. Griffin 


when women were first permitted to 
practice law in Florida. An 1899 Florida 
decision implies in dicta that only males 
were “persons” entitled to practice law 
under the statute then regulating the 
licensing of lawyers, but no decisions on 
the precise issue have been found.? Interest- 


_ ingly, in 1925, Florida did enact a statute 


specifically providing that no person be 
denied the right to practice law in this state 
on account of sex, race or color.} 

So, who was the first? For perspective, it 
might be helpful to know that the first 
woman to practice law anywhere in the 
United States was Belle Babb Mansfield, 
an 1872 graduate of the lowa Wesleyan 
School of Law.* She was actually admitted 
to the Bar of lowa in 1869 after studying in 
a male relative’s law office, the typical way 
for lawyers to be trained in the law 
throughout the United States until the 
1920’s.5 Shortly after her beginning, how- 
ever, the progression of women in the legal 
profession was dealt a significant blow 
when in 1873 the Supreme Court of the 
United States upheld the exclusion of 
Myra Bradwell from the Illinois Bar 
because as a married woman, the Court 
concluded she had no separate legal 
existence that would enable her to function 
as an attorney.°® 

Nevertheless, it was only some 30 years 
later, in October 1898, that Louise Rebecca 


the First Hundred Years 


Pennell, a single woman, was admitted to 
practice in Florida.’ Ms. Pinnell, Florida's 
first woman lawyer, practiced in 
Jacksonville for over 45 years. Many of 
those years were spent as counsel to the 
Florida East Coast Railway, before she 
died in 1966 at the age of 89.* 

The first woman to sit on the bench in 
Florida was Edith Atkinson, a Stetson law 
graduate who was elected a juvenile court 
judge in Dade County in 1924.° In 1959, 
when appointed to the Metropolitan Court 
of Dade County, Mattie Belle Davis was 
the only woman to have a judicial post in 
Florida with countywide jurisdiction. It 
was not until 1970, however, that a woman 
occupied a seat on a Florida circuit court 
when Rhea Pincus Grossman was 
appointed by Governor Kirk. In 1978, 
Judge Anne Cawthon Booth became the 
first of four women now sitting on Florida 
district courts of appeal. Presently, Florida 
has 17 female circuit judges and 17 female 
county judges. 

It is somewhat surprising, with these 
meager numbers in mind, that Florida has 
not fared badly in comparison with other 
states in bringing women into the judiciary. 
As of 1980, only four other states, 
California, Hawaii, Massachusetts, and 
Michigan, had a larger percentage of 
women in the state judiciary than did 
Florida.” Florida has not done nearly so 
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well with its federal judiciary, however. 
The first woman ever to serve on the federal 
bench in Florida, Judge Susan Harrell 
Black, was not appointed until 1978. 

Besides having a chronological per- 
spective on the integration of women into 
the practice of law in Florida, it is also help- 
ful to have an understanding of the num- 
bers. Statistics are sketchy for the early 
days. The first organized effort to locate 
and identify all women lawyers in Florida 
appears to have been done in 1957 by the 
Florida Association of Women Lawyers. 
Using a variety of sources, including The 
Florida Bar, it was able to identify a total of 
only 187. Overwhelmingly, these women 
were located in the Dade/ Broward County 
area, although a few intrepid souls were in 
places like Marathon, DeLand, Sanford, 
Dunedin, Green Cove Springs, Quincy, 
Haines City, and Okeechobee. Interest- 
ingly, Lake Wales then had as many as 
Orlando, and none admitted to living in 
Pensacola. 

According to The Florida Bar, by 1968, 
of the 10,500 members, only 200 were 
women.'! If these figures are to be believed, 
the number of women practicing law in 
Florida was not only substantially below 
the national average, the growth in 
numbers was also nil. In the watershed 
years of the 70's, however, things began to 
change rapidly in Florida. By 1976, there 
were 620 women in The Florida Bar, and 
now there are 4,808 or about 13 percent of 
the entire lawyer population in Florida.'? 

Perhaps the strangest aspect of the whole 
subject of women in law is the difficulty 
women have experienced in securing 
employment because of an attitude on the 
part of many of their male colleagues that it 
is somehow inappropriate for women to be 
attorneys. This attitude ranges from the 
most primitive attitude (“Women should 
not be lawyers at all; furthermore, by 
taking up space in law school, they deprive 
men of training.”), a tenacious attitude 
which found early expression in the 
Bradwell case, to the more subtle (“It is 
okay for them to practice if they want to, 
but | don't happen to want one for a 
partner.”), such as was implicit in the re- 
cent King & Spalding case.'* Women often 
bore this attitude in silence until Sandra Day 
O'Connor was nominated to the Supreme 
Court of the United States and told the 
now-famous story of graduating third in 
her class in 1953 from Stanford Law 
School and being offered only one job—a 
secretarial position with William French 
Smith’s old law firm.'* A large number of 
more recent female law graduates have, 
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even today, at least one such story to tell. 

Women who were trying to practice law 
in Florida in the 1930's, 1940's and 1950's 
recount experiences demonstrating that 
rejections in those days were even more 
overtly sex-based and the insults even 
bolder than what women may experience 
today. One analysis indicates that this is 
true because women attempting to practice 
law were viewed as deviates whose very 
existence invited opprobrium from the 
conforming members of the group.'5 
Studies indicate that male attorneys have 
historically been even more hostile to 
women in the profession than are males in 
other professions. '® 


First 100 years 
Women are still news. 
Let us all work for the 

day when we cease to be 
news; when we are 
accepted in business and 
professions on the 
grounds of efficiency 
only. 


Women Lawyers Journal 
1938 


In 1976, The Florida Bar Journal 
published an article about a then-recent 
survey of patterns of discrimination against 
women lawyers in Florida.'’ As recently as 
1976 these women were reporting incidents 
where judges would require them to 
present their Bar card upon appearance at 
hearings. In one instance, a judge simply 
refused to hear a woman at all.'* Older 
women lawyers commonly report 
experiences like the ones reflected in the 
1976 article, but some go further. One 
woman reported attending a Dade County 
Bar Association luncheon in the late 1930's 
where she was refused service. Others recall 
that in the early years at the University of 
Florida, it was customary for women 
students to be excluded from lectures on 
rape and “unnatura! acts” in the course on 
criminal law. “Shuffling’'Y women law 
students when they entered the library at 
the University of Florida was 
commonplace until some time in the 
1960's. Some professors at some schools 
simply refused to acknowledge the 


existence of their women students. 
Nevertheless, even in the early years, it was 
common for women to graduate at or near 
the top of their class at all the law schools in 
Florida. 

But few firms dared hire them. Although 
women would be among the best law 
students graduating from Florida law 
schools, private firms were simply not open 
to them. In the early years as in the rest of 
the United States, practice for women in 
Florida was generally limited to three 
categories: (1) federal or state government 
jobs; (2) “family” firms (with husbands, 
brothers or fathers); and (3) sole practice." 

Until the 1960's, it was extremely 
unusual for a woman to be allowed access 
to partnership, and in the truly rare cases in 
which women became partners in law 
firms, the position frequently proved 
insecure. No doubt the reason for this is the 
fact that women historically have not 
controlled the firm’s major clients and have 
not attracted significant legal work and 
new clients. 

The problem of acceptance experienced 
by women lawyers in Florida is poignantly 
reflected in a brief article written by Corise 
Varn which appeared in a Florida Bar 
publication in 1950.2! Corise Varn had 
been the first woman editor-in-chief of the 
University of Florida Law Review and had 
subsequently been a graduate fellow at 
Yale Law School. Her article was designed 
as a refutation of the popular perception 
that “little good can come of entrusting 
[one’s] legal business to a woman.*”? Her 
arguments were weak, if not actually weird, 
but Mrs. Varn’s target was principally male 
attorneys and she was aware that they had 
not dealt with this subject in a particularly 
rational way over the previous 25 years. 

Her obvious purpose was to use 
whatever arguments she thought might 
sway her male readers and encourage them 
to give women a chance to show what they 
could do. Her points were: (1) that a 
woman who is not serious about the law 
would not spend the three “best years of her 
life” (i.e., husband-hunting years) in the 
“long grind of law study”; (2) any “girl” 
who is strong enough to get through three 
years of training and admission to the Bar 
ought to be able to handle the same subject 
after admission; and most strangely of all, 
(3) a girl's parents, who ought to know their 
daughter's strengths and weaknesses, are 
not likely to undertake the expense of law 
school for any girl who neither has the 
vocation nor the ability for law practice. 

Ms. Varnended her article by addressing 
a different issue that appeared to be an 


In 1933 Clara Floyd 
Gehan (above) be- 
came the first woman 
graduate of the Uni- 
versity of Florida Col- 
lege of Law, where she 
later taught legal eth- 
ics and was honored 
as a_ distinguished 
alumna. Ms. Gehan re- 
ceived an award in 
1982 from The Florida 
Bar for her pro bono 
legal work. Rebecca 
Bowles Hawkins 
(right) graduated from 
the University of 
Florida in 1934 and in 
1948 was appointed as 
the first woman 
assistant Attorney 
General of Florida. 
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impediment to acceptance of women in the 
profession, i.e., the perceived obligation of 
male lawyers to treat women with such 
gentlemanly deference that they would not 
be able to argue their case effectively 
against one. Ms. Varn gently explained 
that a “court’s pronouncements follow the 
rule of law, not the dictates of chivalry.”23 

By 1951, since it was apparent that 
women were not making very much 
headway in the practice—the numbers 
were small, the job opportunities non- 
existent and attitudes unchanging—a 
number of women in Miami finally decided 
it was time to create some sort of organi- 
zation to help in any way they could. The 
“Convention of Florida Women Lawyers” 
was held in Miami Beach on June 30, 1951. 
Chairman of the committee organizing the 
convention was Anna Brenner Meyers. 
Ms. Meyers, like many of the women 
lawyers in Florida during the early years, 
had been educated in the Northeast 
(Brooklyn Law School, 1928) and had 
moved to Florida thereafter. She 
practiced in Miami from 1936 until 1978 
and served on the Dade County School 
Board from 1953 until 1971. At this 1951 
convention, it was decided to form a 
Florida Association of Women Lawyers. 
That organization is active today as The 
Florida Association for Women Lawyers 
and has some 1,100 members, including 
many men. The association has always had 
a membership far smaller than the number 
of women practicing in Florida; one reason 
being that many women lawyers have been 
concerned about the implications of an 
organization that can be viewed as 
inconsistent with the efforts of women to 
merge fully into the profession. Neverthe- 
less, the association provides significant 
services to its members by providing direc- 
tories, continuing legal education, and 
networking in an effort to assist women in 
the practice of law. 

Even more important than the support 
the Florida and national associations 
provide for their members has been their 
value in galvanizing women trained in the 
law to make improvements in the law as it 
relates to women. These organizations 
have long provided information and 
support for women candidates for the 
bench and have been leaders in statutory 
reform. 

A prime example of this influence and its 
historical significance was the enactment in 
1943 of the so-called Married Women’s 
Act, principal feature of which was to 
remove from married women the disabil- 
ities of coverture. As explained by Justice 


— 
4 
’ 


Terrell in 1942 in the case of Merchant's 
-Hostess Service of Florida v. Cain,*4 the 
disability of coverture was: 

[P]redicated on the theory that in marriage, 
husband and wife become one person, somewhat 
after the pattern defined in Genesis 2:24. Legal 
existence and personality of the wife suspended 
during coverture and merged into that of the 
husband under whose protection she was bound. 
She could not contract with her husband or he 
with her. The husband had complete dominion 
over the wife and could direct her conduct. Her 
will, contracts for necessities and other 
agreements had to be approved by him.?*s 


Justice Terrell called coverture: 

[T]he product of a period in which man was 
smeared with the externals of potential culture. 
The wife was little more than a chattel and was 
considered incapable of taking an education or 
following a career. All she was expected to thrill 
over was accouchement and the kitchen.?¢ 

He also noted that although the court 
was at liberty to disregard coverture in 
equity, it was the legislature's function to 
do away with it entirely.?’ 

It appears that long before Justice 
Terrell wrote those words about the disa- 
bility of coverture, women lawyers in 
Florida were leading the effort to change 
the law. One of the leaders in this effort was 
a woman named Ethel Ernest Murrell, vice 
president for the State of Florida of the 
National Association for Women 
Lawyers.?* Beginning in 1939, she toured 
the state speaking in support of the need for 
a change in the law, wrote newspaper 
articles, and in 1940 convinced the Florida 
State Bar Association to support a bill to 
rewrite the married women’s laws of 
Florida.?? 

She was made chairman of the Bar 
committee assigned to prepare the draft 
legislation. This committee had more 
women members than any other Bar 
committee had ever had prior to that time. 


Jacqueline R. Griffin isa member of 
the firm of Peirsol, Boroughs, Grimm, 
Bennett & Griffin, P.A., in Orlando, 
where she practices in the area of civil 
litigation. She received her B.A. 
degree from the University of North 
Carolina at Greensboro and both a 
master’s degree and her law degree 
from the University of Florida. She 
was the second woman ever to be 
elected as editor-in-chief of the Uni- 
versity of Florida Law Review. 

The author gratefully acknow- 
ledges the assistance of Judge Mattie 
Belle Davis and her friends whose ar- 
chives and recollections were principal 
resources for this article. 


With the support of the Florida State Bar 
Association, the proposed legislation 
reached the floor, in 1941. There, Mary 
Lou Baker, an attorney and member of the 
Florida House of Representatives, led the 
fight for passage.*° The controversial bill 
passed both houses in 1943 and was signed 
into law. 


In writing for the Women Lawyers’ 


Journal about this struggle, Marjorie 
Varner noted that part of the reason for the 
success of this important reform in Florida 
was the fact that the Florida State Bar 
Association, unlike the bar associations of 
most other states, welcomed women into 
the bar association and allowed the type of 
committee service that ultimately resulted 
in the enactment of the statute.*? In 
succeeding years, the Florida Association 
for Women Lawyers has been effective in 
supporting the 1968 constitutional changes 
affecting married women, the 1969 Equal 
Pay for Equal Work Act, and other statu- 
tory revisions affecting the status of women 
in Florida. 

A perceptible change in the climate for 
women in the practice of law in Florida has 
transpired during the past five years. The 
change is so recent that it is largely 
undocumented, and it is difficult to have a 
sound perspective on either the causes or 
the ultimate effect on the practice of law. 
The factor that is generally credited with 
inducing this change is the women’s 
movement, both for sensitizing men about 
sex discrimination and in impelling women 
to confront and to overcome the obstacles 
to success in the legal profession. 

Partly as a result of these developments, 
and partly from other causes, including law 
school admission practices, the number of 
women law graduates in Florida has grown 
geometrically. The increased numbers have 
effectively diluted the perception of 
deviation and has broadened the exposure 
of judges, male lawyers, and clients to 
women lawyers. One woman practicing in 
Miami pointed out that she had observed a 
phenomenon related to these causes that 
could be called the “universalizing effect.” 
Because in the past the number of women 
lawyers has been so small, women have 
long observed a tendency on their em- 
ployers’ part to easily “universalize™ their 
experience with a woman lawyer. In the 
past, this was particularly true where the 
experience was negative (“Several years 
ago we hired a woman, but last year she got 
married and moved to Houston with her 
husband, so we'll never try that again.”) 
Lately however, the “universalizing effect” 
seems to be having positive effects as well. 
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As women are increasingly being given op- 
portunities to demonstrate their abilities, 
more women seem to be able to benefit 
trom the good experience firms have begun 
to have with “the woman” they hired four 
or five years ago. 

The next hundred years promise to be 
very different indeed. BJ 
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O'Conner,” 69 


by Kimarie Stratos 


s Clara Floyd Gehan ap- 

proached the entrance to the 

University of Florida College 
of Law, the “boys” stopped talking. 
They backed off into two lines along the 
steps and watched in complete silence as 
she walked by. Today, many of those 
“boys” hold high-level legal positions 
throughout the state, and Gehan is a prac- 
ticing attorney in Gainesville, who proudly 
claims distinction as the first female grad- 
uate of the University of Florida College of 
Law. ! 

Official information concerning other 
female pioneers of Florida’s law schools is 
sparse. Prior to prohibition of sex discrimi- 
nation in law schools by Title IX, the 
American Bar Association, and ‘*’ie 
Association of American Law Schoo.. 
little impetus existed for schools to review 
the number and performance of law 
students by gender. By the 1930's most law 
schools admitted women, although ABA 
legal education surveys taken during that 
period do not reflect sex-based divisions. 

The ABA’s earliest records of gender- 
classified law school enrollment statistics 
date back to 1943. According to those 
numbers, 5 percent of the University of 
Miami’s students were female, while the 
University of Florida’s female class corre- 
sponded exactly to the 25 percent national 
enrollment average.‘ The reason for sucha 


Women Make Their Mark 
Florida Law Schools 


high percentage of women at this early date 
appears evident from the survey’s listing 
for Stetson Law School: “Closed for dura- 
tion of War.”> 

The proportion of women in law school 
dropped significantly when the country 
returned to normalcy, but the impact of 
wartime conditions were again felt in the 
1960’s, a time of change for women, the 
nation, and the legal profession. The 
decade witnessed the escalation of United 
States involvement in Vietnam and the 
exponential growth of the modern women’s 
movement. Both of these events were said 
to have significant impact on women’s 
status in the legal profession.” 

Attempting to explain the surge in female 
attendance at law school by noting any one 
factor is ineffective, for numerous causes 
have been cited. Cynthia Fuchs Epstein, in 
Women in Law, attributes the increase in 
part to the moral nature of the Vietnam 
War and the issues of social justice it 
raised. Many women who supported the 
dissent also became involved in the feminist 
movement and began to see law as a 
powerful tool for protest. At the same time 
that these females’ career aspirations were 
on the rise, the military draft of males 
caused law school enrollment figures to 
decline. Many schools began to admit 
more women in an effort to remain 
economically sound.? The effects were 
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quickly evident. 

Between 1965 and 1975, while the student 
population of accredited law schools nearly 
doubled, the number of females in these 
schools increased more than 10-fold. In 
just 10 years, female students increased 
their representation in law school classes 
by more than 15 percent.!° Enrollment 
changes in Florida schools closely paral- 
lelled this national trend. 

In 1965, only five percent of students at 
both Stetson and the University of Miami 
was female and at UF, the figure was an 
even lower two percent. Fewer than 10 
years later, Stetson statistics showed 9 
percent female enrollment, UM, 15 percent 
and UF, 17 percent. FSU College of Law, 
founded in 1966, began with a high 25 
percent female enrollment figure.'' The 
number of women in Florida law schools 
greatly increased, although with the excep- 
tion of FSU, total figures were still slightly 
below the 20 percent national average.!? 

Despite the belief of some that the 
Vietnam War’s end would bringa return to 
the status quo which would once again 
exclude women from law schools, the rate 
of female application and admission con- 
tinued to swell. By 1979, female law students 
comprised over 30 percent of the combined 
enrollment of the state’s law schools. The 
schools’ most recent figures representing 
the 1983-84 academic year indicate that 38 


| 


percent of all students in Florida’s law 
schools are female, a figure | percent 
higher than the national average.'3 


Females’ Law School Experience 
Statistics point out with exacting clarity 
the change in law school gender composi- 
tion, both nationally and in Florida. 
Though subjective changes in the treatment 
and acceptance of female law students are 
less easily identified, it seems clear that the 
current experience of females is dramati- 
cally different from what it once was. A 


female student in the 80’s would never be 
requested to skip criminal law class—as 
Clara Floyd Gehan was in the 1930’s— 
because the topics for discussion were rape, 
adultery and crimes against nature. 

“He (the professor) told me, ‘Clara, I 
don’t want you in class tomorrow,” recalls 
Gehan. “It’s not that I’m thinking about 
you becoming embarrassed. I’ve got some 
great stories that I just couldn’t tell if you 
were there.” Upon her return to class the 
following day, Clara’s classmates queried 
with cynical concern, “Why Clara, we 


1974 

total* F % 
FL St. Univ. 22 2 9% 
Nova — 
Stetson 12 1 8% 
St. Thomas = 
Univ. of FL 42 3 7% 
Univ. of Miami 32 2 6% 
National unavailable 


Female Enrollment in Florida Law Schools 


1974 1979 1983 
total F % total F % total F % 
FL St. Univ. 441 110 25% 541 157 29% 640 241 38% 
Nova 186 25 13% 553 194 35% 657 265 40% 
Stetson 460 42 9% 485 138 28% 510 210 41% 
Univ. of FL 1040 178 17% 1075 318 30% 930 336 36% 
Univ. of Miami 981 146 15% 1093 325 30% 1366 498 36% 
(1982) 
National 87,536 17,788 20% 99,908 31,767 32% 127,828 47,083 37% 


*Enroliment figures represent St. Thomas’ first entering class of Fall 1982. 


Female Faculty in Florida Law Schools 


1979 1984 
total F % total F % 
17 3 18% 27 4 15% 
24 6 25% 19 3 16% 
19 2 11% 20 4 20% 
— 9 1 ‘12% 
46 5 1% 50 5 10% 
49 4 8% 47 9 19% 
(1982) 


4,146 498 12% 4476 661 15% 


“Student enrollment and faculty employment figures represent that in 
ABA-approved schools as of Oct. 1 of the designated year. Figures for 
1974/1979 were obtained from ABA reports when available. Since the 
latest ABA publication incorporates Fall 1982 information, more recent 
figures were obtained from the surveyed schools. 


Reproduced by permission of the American Bar Association, 1975, 1980, 1983. 


Female 
GPA LSAT 
1974 3.34 591 
1979 3.41 621 
1983 3:31 32 


Mean LSAT Score and Grade Point Average 
of Florida State University 
Entering Classes 


Male 
GPA LSAT 
3.19 622 
3.33 614 
3.22 32 
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missed you .... Were you ill?” 

Most law schools even institutionalized 
differential treatment of women with 
“Ladies Day,” a traditional occasion when 
women were singled out, exhibited in front 
of the classroom, and quizzed on embarrass- 
ing and difficult to discuss topics.'4 Such 
days devoted to male entertainment no 
longer appear on academic calendars. 

Sexist treatment also existed outside the 
classroom. One well-known politician who 
graduated from a Florida law school recalls 
a day when the three enrolled female 
students were summoned to the administra- 
tive office and asked to serve coffee and 
hors d’oeuvres at a social function later in 
the week. They begrudgingly did, but the 
coffee and hors d’oeuvres takers ate at their 
own risk. 

Though flagrant demeaning treatment 
of females is no longer the rule, it does still 
exist, at least as an exception. One female 
Florida student recalls a critique she 
received ina Clinical class after defending a 
practice case. “That was pretty good ... for 
a woman, ’she was told, “except you used a 
female word in the first sentence of your 
opening statement.” The student’s opening 
began, “Ladies and gentlemen of the jury, 
you have just heard a summary of the plain- 
tiff’s case, but as you know, there are two 
sides to every story.” 

What “female” word had she uttered? 
“Story.” Her response? “I just laughed and 
sarcastically pointed out that my 6’2” male 
partner was evidently guilty of thinking 
like a female since he had written the 
opening.” In another clinical class at a 
different Florida school, two older female 
students who had paired as partners 
received consistently low scores in their 
litigation exercises. When discussing the 
matter with their male instructor, a practic- 
ing attorney acting as an adjunct professor, 
the bias they suspected was revealed. He 
explained that they were up against an 
automatic obstacle going into the court- 
room and then asked them why they weren’t 
home taking care of their families. 

Other females recited similar anecdotes 
concerning their experiences with male 
faculty members, but most felt that the 
overwhelming majority of instructors 
treated both sexes equally. A surprising 
number of women questioned, however, 
felt they were still subject to differential 
treatment from their male peers. Though 
their academic performance was often 
better than that of their male counter- 
parts,!5 a number of females identified an 
unstructured male network in which men 
supported only men in both academic 


endeavors and efforts to find employment. 

Still, women have succeeded, both in 
terms of performance and employment. 
Though once again, statistical information 
concerning female achievement vis-a-vis 
males is hard to come by, evidence indicates 
that women are more likely than men to 
graduate from law school with honors. A 
recent ABA survey revealed that 25 percent 
of female law students finished in the top 10 
percent of their class.!* 

A sampling of female achievements at 
Florida schools reveals similar results. At 
Stetson, for example, women have claimed 
the number one graduating spot three times 
in the last five years. Though most schools 
choose not to release mean GPA/ LSAT 
information for males and females, if FSU’s 
classes are exemplary, Florida’s female law 
students evidently have higher admission 
credentials than their male contempo- 
raries.!6 

Likewise, Florida’s women dispropor- 
tionately excel in extracurricular activities. 
Last year at UF, for example, the heads of 
every major student organization, includ- 
ing the editor-in-chief of the law review as 
well as the presidents of moot court and the 
legal fraternities were women. In fact, a 
female editor-in-chief directed UF’s Law 
Review as early as 1949. Though this presti- 
gious position has shifted to women only 
seven of 96 times, five of those shifts have 
been in the last 10 years, and 2 of the last 3 
editors-in-chief were women. 

Females have fared equally well in moot 
court representation. The 1980 ABA Moot 
Court Competition’s national winner, for 
example, was a two-woman team from 
FSU. Since employers hold these activities 
in very high regard, such participation is 
often a stepping-stone to gaining employ- 
ment, particularly with big firms. 


Employment Status 

Are women therefore on par with men in 
obtaining jobs upon graduation, even at 
the largest firms? According to recent 


figures, yes and no. A survey taken by the: 


Career Planning Office at the University of 
Florida revealed little correlation between 
gender and the ability to attain employ- 
ment.!7 In the largest firms where women 
have been traditionally underrepresented, 
however, the percentages are still not equal. 

Of those employed by firms with over 50 
attorneys, only 22 percent were female, and 
the number hired by firms of 100 or more 
was an even smaller 14 percent, though the 
percentage of all students employed in this 
capacity was quite small.!® Whether these 
disproportionate placement statistics are a 


result of discrimination on the part of 
employers or preference on the part of 
females is unestablished. Even with this 
present inequality, however, the proportion 
of women in large firms has greatly in- 
creased the last 20 years.!9 

Examination of the same 1983 Career 
Planning Survey indicates one category of 


employment ignored by females. That area: 
academia. Though this report denotes 
career patterns of only recently graduated 
lawyers, additional information indicates 
that females are indeed reluctant to enter 
the teaching profession.” The difference 
between the proportion of females in law 
school studying law and the number teach- 


Total faculty 
Stetson 20 
FL St. Univ. 27 
Nova 19 
St. Thomas (9) 
Univ. of FL 50 
Univ. of Miami 47 


Tenured/Nontenured 
Faculty Members 


Total tenured Females tenured 
15 1 


—Not available— 
40 2 
25 2 


Number of women in The Florida Bar 
for the last 10 years 


4,808 
4,615 


3,762 


2,581 


2 
o 
= 
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Private Practice Categories 

Business & Industry 

Federal Government 

State Government 

Local Government 

Public Interest Organization 

Academic Employment 

Advanced Degree Program 

Unemployed—not seeking work 

Unemployed—seeking work 


Employment Survey Report for 
1983 University of Florida Graduates 


416 (289 males and 127 females) graduates responded to this survey 
taken shortly after the February and July 1983 Bar Examinations 


Female Male 
(72) 57% (174) 60% 
(11) 9% (27) 9% 

(2) 2% (14) 5% 
(22) 17% (41) 14% 

(1) . 8% (1) . 3% 

(1) . 8% (4) 1% 

(0) O% (2) 1% 

(5) 4% (19) 7% 

(7) 6% (6) 2% 

(5) 4% (12) 4% 


ing is dramatic. Though women make up 
almost 40 percent of law school student 
bodies, they account for less than 20 percent 
of the schools’ teaching faculties. This dis- 
parity seems less extreme, however, when 
compared with the fact that women account 
for only 16 percent of all attorneys.2! Since 
faculty members typically enter the profes- 
sion with at least some practical experi- 
ence, it seems logical that females’ growth 
in academia would lag behind their growth 
in law school enrollment.?2 

Though administrators at all Florida 
schools claim to actively recruit qualified 
females to their faculty, most agree that 
these efforts are not as successful as desired. 
The reasons profferred by each school are 
similar enough to appear cliched. In 
essence, the schools claim “there just aren’t 
enough qualified women to go around and 
those available get snapped up.”3 

“There truly is a shortage in the market,” 
explained Mary Ellen Caldwell, chair- 
person of the University of Florida’s 
Appointments Committee and professor at 
UF since 1974. According to Caldwell, 
highly qualified females have numerous 
opportunities in the profession, only one of 
which is teaching. With this handful of 
cards to play, the deck is stacked in their 
favor and many therefore choose other, 
more lucrative types of employment. Thus, 
the women available to the academic 
community are fewer in both number and 
percentage. 

As the pool of qualified female law 
graduates continues to expand, however, 
and women in practice make inevitable 
career changes, the number of female 


faculty members will no doubt become 
greater. 

With this ever-growing body of female 
students and faculty members, internal 
pressure will force law schools to stamp out 
any latent disparity in treatment of males 
and females. Combined with external pres- 
sure from the government and professional 
associations, the law school environment 
should soon be a nonseparate and equal 
place to teach and learn. Bi 


1 According to conversations with Ms. Gehan, 
a professor’s wife had actually graduated from 
UF at an earlier date, but never practiced law. 
Since Ms. Gehan began practicing almost 
immediately after graduation, UF officials have 
allowed her to retain her “first graduate” title. 

Stetson Law School bestowed a law degree to 
a female student at an even earlier date. In 1908, 
Mary Stewart Howarth became the first female 
to graduate from a Florida law school, and after 
being admitted to the bar in 1918, became the 
first woman licensed to practice law in the state. 

2In 1980, the Association of American Law 
Schools became the first organization to prohibit 
sex discrimination in admission policies and 
practices of member schools. Congress followed 
in 1972 with the higher Education Act, Title IX. 
One year later, the American Bar Association 
added a similar provision to law school accredita- 
tion standards. Fossum, Women in the Legal 
Profession: A Progress Report, 67 Wom. 
LJ. 2,.n. 4. 

3EpsTEIN, C. F., WOMEN IN Law, p. 50-3 
(1981). 

4 Review of Legal Education in the U.S., Fall 
1943, published by the American Bar Associa- 
tion Section of Legal Education and Admissions 
to the Bar. 

$Id. 

6 See supra note 2, at 2. 

8 See supra note 3, at 53-4. 
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9 See supra note 2 at 2. 

10 See supra note 3, at 54. 

1" Review of Legal Education in the U.S., Fall 
1965, published by the American Bar Associa- 
tion Section of Legal Education and Admissions 
to the Bar. 

2 Review of Legal Education in the U.S., Fall 
1974, published by the American Bar Associa- 
tion Section of Legal Education and Admissions 
to the Bar. 

13See “Female Enrollment in Florida Law 
Schools” chart, these pages. 

14 See supra note 3, at 66. 

15 See infra note 15(a) and accompanying text. 

1s* AM. BAR J., Oct. 1983, p. 1385. 

16 See “Mean LSAT Score and Grade Point 
Average of Florida State University Entering 
Classes” chart. 

'7Four-hundred-sixteen graduates responded 
to UF’s Employment Survey Report conducted 
shortly after the February and July 1983 bar 
examinations. The figures revealed that four 
percent of both sexes were still seeking employ- 
ment. 

18 Jd. Thirty-seven respondents indicated that 
they were employed at firms with 50 or more 
associates. Twenty-nine of these were men and 
eight were women. 

19 See supra note 3, at 175-80. 

See Lorio, K., and Zenoff, E.. What We 
Don't Know, What We Think We Know, and 
What We Dont Know About Women Law 
Professors, 25 Ariz. L. REV. 869, 870 (1983). 

21 Id. 

22 Compare “Female Faculty in Florida Law 
Schools” chart and “Female Enrollment in 
Florida Law Schools” chart. 

23This statement was made by Orin Slagle, 
former dean of FSU. 


Kimarie Stratos will graduate from 
the University of Florida College of 
Law this December and begin work as 
a litigation associate with the law firm 
of Shutts and Bowen in Miami. She 
has served as special projects editor of 
UF’s Law Review, fellowship in- 
structor for appellate advocacy, and 
president of Phi Delta Phi legal 
fraternity. She graduated with high 
honors from the University of Florida 
College of Journalism with a B.S. 

degree in advertising. 
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As a leading financial printer, we 
have a unique attitude toward tight 
deadlines. Briefly put, it is this: 
nothing is impossible. 

You have an S.E.C. filing that’s 
due overnight in Washington, D.C. 

We can attack your assign- 
ment with an impressive array of 
experienced people and advanced 
technology. 

Our technology includes 
Ticomp, a computerized photo- 
typesetting system that links our 


wit 


the 


network of offices in all major 
business centers. 

Using Ticomp, an S.E.C. 
registration can be proofed 
simultaneously by an attorney in 
Chicago, an investment banker in 
New York, and a chief financial 
officer in Houston. 

When last-minute changes are 
made at one office, Ticomp 
generates camera-ready artwork at 
the other locations. 

Taking the final step, no one 


can get your filing to the S.E.C. 
faster than we can. We're the only 
financial printer with an office in the 
same building as the S.E.C. in 
Washington. This is a full-service 
office with conference rooms and 
support personnel for your 
convenience. 

The next time your immensely 
important filing has an impossibly 
tight schedule, don’t waste time. 

Give it to us. We'll find a way to 
get it done. 


CHAS. P. YOUNG NEW YORK 


Finding new ways to do the impossible. 


CHAS. P. YOUNG COMPANY New York, Chicago, Houston, New Orleans, Dallas, Washington D.C., Atlanta, Miami 
JEFFRIES Los Angeles, San Francisco, San Jose, Irvine, San Diego 
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PROTECTION 


for the nation’s 
legal profession 


For nearly a century, 

First American Title 
Insurance Company has 

been closely associated with 
the nation’s legal profession. 
Protection of property rights, 
service and reliability have 
been our heritage. 


We understand the needs of 
the legal profession and offer 
expert assistance through our 
nationwide network of offices 
and agents. 


For protection...call First American 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 - FLORIDA STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 = (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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n 1873, the United States 
Supreme Court, finding no viola- 
tion of the United States Constitu- 

tion, affirmed an Illinois decision denying 
women the right to practice law. (Bradwell 
v. Illinois, 83 U.S. (16 Wall.) 130 (1873)) 
Within a century that decision had been 
completely eroded—both law and public 
policy had undergone dramatic changes. 
For the first time in the history of the 
United States, women were permitted to 
become lawyers and judges. Increasing 
numbers of women entered law schools not 
merely to obtain an education or to acquire 
teaching skills: they came to participate in 
what had been, for women, an impossible 
dream—the formerly unattainable posi- 
tions of attorney and judge. Soon they 
would be addressed as “attorney-at-law” 
and as “your honor.” 

The first women lawyers admitted to law 
firms were not always received with enthu- 
siasm. As late as the 1970’s, it was not 
uncommon for clients to refuse the legal 
services of the female member of the law 
firm. Their protestations often evoked little 
more than an I-told-you-so response from 
male partners. Not until the 1980’s was the 
participation by a woman lawyer in a law 
firm or in court accepted without comment 
or surprise. 

Today’s woman lawyer is well trained 


PART II 


OUR CHANGING PROFESSION 


View from the Bench 


by Judge Natalie Baskin 


and highly respected; nevertheless, her 
efforts are not always appreciated or 
afforded the recognition they deserve. She 
is often required to work twice as hard and 
to produce twice the work just to be 
considered equal to her male colleagues. If 
she seeks a seat on the bench, the woman 
lawyer may encounter greater obstacles 
and find fewer helping hands than her male 
counterpart. This commentary is not an 
indictment of society as a whole. Although 
many women in the legal profession have 
been held back by individuals with out- 
dated ideas, fortunately today’s woman is 
viewed by most informed observers as an 
asset to the legal profession. The future 
offers boundless opportunities for women 
in law. 


The Climb to the Bench 

Women usually climb to the bench ona 
ladder with missing rungs. Few women 
reach the lowest bench, and the difficulty 
increases with each level of judicial office 
sought.! 

Although women comprise almost 14 
percent of The Florida Bar, they constitute 
approximately 7 percent of the 598 state 
court judges. There are no women serving 
on the Supreme Court of Florida. Only five 
women judges serve with the 42 male 
judges on the five district courts of appeal. 
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Women represent approximately six per- 
cent of the circuit judges and approximately 
eight percent of the county court judges.? 
Although no quotas for placing women on 
the bench are apparent, tokenism may be 
limiting the number of women occupying 
positions on the bench. 

History offers few role models for women 
aspiring to reach the bench. Because 
women are relative newcomers to the legal 
profession, most women lawyers have not 
had time to acquire the 10 years’ experience 
needed to qualify for the appellate and 
supreme courts. Women are just beginning 
to accumulate the five years of legal experi- 
ence required to serve on the circuit court. 
Although the few women who have at- 
tained positions on the bench have been 
willing to guide those who wished to follow 
their example, the most effective support 
continues to spring from the advice and 
counsel of male members of the bar. 
Women seeking positions on the trial bench 
are relatively young. They have not had 
sufficient time to establish their reputations 
beyond the local scene or to find their 
contemporaries in positions of authority 
from which they might offer assistance. 

There are only two ways to become a 
judge: by direct election and by appoint- 
ment. Each system presents special prob- 
lems for women. To attain a position on the 


—- 


bench through appointment, candidates 
must be selected by a nominating commit- 
tee. State judicial nominating committees 
are composed of lawyers and nonlawyers 
, whose task is to evaluate the qualifications 
of all applicants and to submit to the 
governor the names of at least three appli- 
cants they deem best qualified. The gov- 
ernor then makes the final selection. 

Women interviewed by committees often 
leave with the impression that they were 
asked different questions from those asked 
male candidates. For example, a woman 
may be questioned concerning her plans to 
raise a family. If she has small children, she 
may be asked whether they will interfere 
with her duties on the bench. That question 
suggests that the committee assumes that a 
woman may be torn between hez children 
and her work to the detriment of the 
judicial office or that she may neglect to 
make appropriate arrangements for their 
care. Although a male applicant may have 
similar responsibilities, his family is seldom 
considered an obstacle to his attaining high 
office. 

Although it is true that women, more 
often than men, have the immediate re- 
sponsibility for care of the children, it is 
important that candidates be evaluated on 
the merit of their qualifications rather than 
on the ages of their children. A woman who 
has the ability to handle both office and 
home careers and to organize her schedule 
to cover diverse routines probably posses- 
ses the strength of character for the difficult 
tasks required in the office she seeks. Her 
ability to execute conflicting responsibil- 
ities should be considered a factor in her 
favor, but it is often viewed as a disparaging 
drain on her productivity without recogni- 
tion for her proven accomplishments. 

The composition of the judicial nominat- 
ing committee may present another ob- 
stacle for the woman who wishes to become 
a judge. Some women complain that the 
occasional woman appointed to serve on 
the committee is almost always a nonlawyer 
who may not be completely familiar with 
the roles of lawyers and judges and who 
may be intimidated by the superior legal 
knowledge of the male lawyers on the 
committee. Some women anticipate that 
the female committee member will be pres- 
sured into abandoning her preferences 
when a male lawyer strongly recommends a 
male candidate. Even a strong-willed 
woman on a committee may find that her 
conflicting views are dismissed as mere 
abrasive dissent. 

It was only a few years ago that women 
appeared before entirely male nominating 


committees when applying for judgeships. 
One woman reports having been asked: 
“Are you afraid of all these men?” She 
considered this attitude a sign that the 
committee was not about to place its 
confidence in a woman or to offer her a 
judicial post. 

When the available route to the bench is 
through the elective process, other pitfalls 
lie in the path to the state bench.3 The bar’s 
judicial poll that is published shortly before 
anelection often proves to be a candidate’s 
downfall. Although many women candi- 
dates have consistently demonstrated 
superior performance in law school, on bar 
examinations, and in earning the praise of 
their clients and their employers, the judi- 


A woman who has the 
ability to handle both 
office and home careers 
probably possesses the 
strength of character for 
the difficult tasks 
required in the judicial 
office she seeks 


cial poll ratings for women seldom reflect 
their accomplishments. In the Dade County 
Bar poll published just prior to the election 
of September 1984, no female candidate 
was rated qualified or very qualified by 
more than 80 percent of the lawyers polled. 
Women’s scores fell as low as 43 percent. 
Bar polls are important because committees 
and voters expect candidates to prove that 
they are held in high regard by members of 
the legal profession, and a candidate may 
be called upon to explain why her score is 
lower than that of her male opponent. 
Another factor in the elective process is 
the ability to raise campaign funds. It is 
often more difficult for women than for 
men to obtain campaign contributions. 
Contributions to women candidates are 
often smaller than contributions to men. 
The reason may stem from society’s per- 
ception of the manas the financial provider 
with a greater knowledge of money matters. 
Despite these usually unforeseen prob- 
lems, an increasing number of women are 
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attaining positions as judges. On the posi- 
tive side of the woman’s climb up the 
judicial ladder is the help she receives from 
civic-minded people who understand the 
need for excellence in the judiciary and 
who know that quality is not determined by 
gender. These community leaders recognize 
that women are capable of meeting the high 
standards of professional conduct required 
of judicial officers. As a result, the many 
leaders in the bar who have privately 
praised the achievements of women are 
realizing that they must openly speak out 
to support their female colleagues if the 
missing rungs are to be attached to the 
ladder leading to the bench. 


Is There a Difference 
in Women’s Judging? 

Because there are so few women on the 
bench in Florida, it is difficult to determine 
whether women judges decide cases dif- 
ferently from men. Characterizing the 
manner by which a woman judge decides 
cases is further complicated by the fact that 
cases are decided on their individual merit 
and analysis can be made only by compar- 
ing decisions over a period of time. Unfor- 
tunately, women have not served on the 
bench long enough to have accumulated a 
body of case law which might be analyzed 
to find an answer to the question. 

Perceptions of women judges by lawyers 
are contradictory and often reveal bias. 
Men may complain that “there are so many 
women on the bench,” when the actual 
number of women judges refutes that con- 
tention. Some lawyers suggest that women 
judges generally favor women litigants; 
other lawyers maintain that women judges 
rule against women. Some lawyers praise 
the way women exercise control over their 
courtrooms; other lawyers assert that 
women fail to control their courtrooms. 

Comments by lawyers, often startling, 
may offer insight into attitudes. A male 
lawyer recently described a woman judge 
as “trying to overcome being female.” He 
described her conduct as unnecessarily 
aggressive and stated that she decided her 
cases by instinct rather than through the 
exercise of reason. Many women judges are 
described as tough; almost as many women 
judges are said to be weak. Many lawyers 
view women judges with preconceived ideas 
which may or may not be valid. 

New judges develop reputations quickly. 
A woman judge may be characterized 
during her term of office as either for or 
against categories of litigants in divorce, 
criminal, and negligence cases, even before 
she has demonstrated any bias. Again, 


preconceived notions may shade the truth. 
Often overlooked is the fact that women, 
like men, are the products of their back- 
grounds and that a ruling evolves not from 
gender, but from the application of law 
seen through the perspective of the indi- 
vidual judge’s experience. 

Lawyers generally agree that most 
women judges are efficient, well-organized 
and prepared on legal issues. Women are 
noted for disposing of their cases promptly 
and for keeping their calendars moving. 
Although some attorneys believe that 
women judges come to the bench with less 
experience than men in handling commer- 
cial litigation, other lawyers admit that 
many men do not deal with business mat- 
ters before obtaining a seat onthe bench. A 
male judge, however, is usually perceived 
as having acquired a sense of business, 
whereas a woman is considered deficient in 
business matters unless she has acquired 
special skills in that area. 

Men and women judges are treated dif- 
ferently by lawyers. Male judges, for 
example, are rarely invited to discuss the 
status of men on the bench. When making 
public appearances, male judges are seldom 
introduced as “handsome”; other accom- 
plishments are accorded greater impor- 
tance. In an informal setting, lawyers have 
been known to rise when a male judge 
enters, but to remain seated when a woman 
judge arrives, an indication of where their 
greater respect lies. 

A woman judge sitting on an appellate 
panel with male judges reports a demeaning 
lack of eye contact, suggesting to her that 
the lawyer appearing before the panel 
either believes that the woman is probably 
not in charge or that he does not value her 
opinion. On the other hand, it has been 
suggested that the lawyer may be intimi- 
dated by the fact that a high judicial 
position is occupied by a woman. 

In contrast to the views of male attor- 
neys, male judges’ perceptions of their 
female colleagues are less obvious and 
more difficult to gauge. Few judges make 
disparaging comments where they can be 
overheard, although one member of the 
judiciary recently expressed a view thought 
to have been laid to rest many years ago. 
He stated that women judges should be 
assigned to serve only on cases pertaining 
to family matters, such as divorce and 
adoption proceedings. He indicated that if 
he became chief judge, he would implement 
his views. 

The public, however, appears to be dis- 
carding these old-fashioned attitudes. 
Although a few senior citizens still occa- 


i 
sionally address a female judge as “honey,” 
or “dear,” it is usually evidence of a paternal 
protectiveness rather than a sign of dis- 
respect. Still, there was a defendant who 
argued that his religion prohibited his 
being judged by a woman, and it is not 
unusual for strangers who meet a woman 
judge for the first time to assume, until 
informed otherwise, that the woman serves 
on the lowest court. 

Perceptions change with experience. 
When women cease being novelties on the 
bench, they will gain recognition for their 
individual accomplishments and the ques- 
tion “Do women judge differently” will no 
longer be asked. 


How Women Lawyers are Perceived 
from the Bench 

The perception of women lawyers from 
the bench varies from judge to judge. For 
example, a senior member of the judiciary 
recently commented that women lawyers 
used to be “more emotional” but now are 
either appearing in better cases or are 
learning to be better lawyers. Other judges 
find that aggressive females remind them of 
their divorced wives. 


Advice from the bench can be helpful, but: 


When they’re offered to the world in merry guise, 
Unpleasant truths are swallowed with a will— 
For he who'd make his fellow-creatures wise 
Should always gild the philosophic pill.‘ 

Without gilding the pill, a critic might 
suggest that women should learn to speak 
louder and to display the confidence their 
efficiency and preparation merit. Unlike 
her predecessors who often avoided court- 
room appearances and trials in favor of 
undertaking research and handling appel- 
late matters,> today’s woman lawyer is 
better trained and more willing to handle 
all types of litigation. She has a variety of 
skills at her command. Despite the acquisi- 
tion of these tools, many women hesitate to 
depart from a preplanned format and to 
speak without notes. The unfortunate result 
may bea loss of spontaneity and the power 
to persuade. Women should not be afraid 
to appear less than perfect. Those women 
who have taken the risk have benefited 
from the experience. 

It is sad but true that the importance of 
obtaining training in related skills has often 
been overlooked. Courses offering instruc- 
tion in the proper method of using one’s 
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voice, in dramatics, in the effective way to 
negotiate settlements, and in devising a 
method for obtaining cooperation from 
opposing counsel would not be wasted. In 
some instances learning how to deal with 
bullies and how to field insults would be 
advantageous. One observer notes that 
women seem ill-equipped to deal with 
lawyers who direct accusations of improper 
conduct against opposing counsel as a legal 
ploy. 

Describing sexual trial tactics she had 
encountered, a woman lawyer mentioned 
an incident in which opposing counsel 
repeatedly pulled out her chair, held her 
elbow to assist her the few steps to the 
bench for sidebar conferences, and com- 
mented audibly before the jury that she 
wore “nice perfume.” She responded by 
saying in a loud voice, “Get your hands off 
me and don’t ever touch me again.” She 
notes that her response was completely 
effective.’ 

Instruction in other areas should be 
afforded judges as well as lawyers. Male 
judges are not always sensitive to the plight 
of women lawyers. They, too, need to be 
made aware of the use of sexual trial tactics 
employed by some lawyers who wish to 
gain every advantage regardless of the cost. 
Once they have been informed of the 
problems, judges readily exercise control 
over discriminatory conduct, even if it is 
their own.’ Judges presiding in other states 
have been reported’ talking down to 
women lawyers, directing their remarks 
only to the male attorneys at conferences, 


referring to a woman litigator as “a young 
lady” and engaging in subtle forms of 
discriminatory conduct, such as addressing 
the women by their first names but referring 
to male lawyers as “mister.” It is probable 
that Florida judges unwittingly engage in 
some of these actions. 

Women lawyers do have some advan- 
tages. When a young male lawyer appears 
in court for the first time, he is usually 
recognized as the newest member of the 
firm. The newest female member of the 
firm, however, may not look like a novice. 
She may be a mature woman who returned 
to law school after an absence of several 
years and the impression she makes is that 
the firm sent its expert to handle an impor- 
tant matter. It is presumed that she had an 
outstanding record or else, as a woman, she 
would not have been hired.!° 

The assumption that women lawyers are 
smart persists. A woman lawyer related an 
incident in which her fiance told a friend he 
was going to marry a lawyer. The friend 
advised him to be careful because “those 
women are never satisfied; it’s not good if 
they’re too smart.” 

Despite the many impediments to their 
progress, women lawyers have made 
enormous strides toward achieving accep- 
tance. The era of trial by combat and the 
hiring of a substitute warrior to engage in 
physical combat as a method for settling 
disputes has long since passed into history. 
With so many women earning law degrees, 
the future is predictable: it will include 
women lawyers advising clients,'! arguing 
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cases, and serving as judges. A new form of 
competition based upon skill and scholar- 
ship rather than upon gender will emerge, 
and the public will benefit from the en- 
richment of the legal profession. BJ 


' Cook, Women Judges: The End of 
Tokenism, in WOMEN IN THE Courts, 84, 95 
(Hepperle & Crites, eds. 1978). 

2 These statistics may change slightly when 
the 1984 elections are concluded. 

3 For a survey of women in the federal 
judiciary, see Martin, Women on the Federal 
Bench: A Comparative Profile, 65 JUDICATURE 
306 (1982). 

4 GILBERT & SULLIVAN, YEOMAN OF THE 
GUARD, Act 1. 

5 C. EPSTEIN, WOMEN IN LAw 106 (1981). 

6 Id. at 280. 

7 Schafran, Women as Litigators: Ability vs. 
Assumptions, 19 TRIAL 36, 38-39 (Aug. 1983). 

8 B. Cook, The Education of Judges to Sex 
Bias, paper prepared for presentation at the 
International Political Science Association, 
Research Committee for Sex Roles and Politics, 
Joint Session with ECPR, University of Lan- 
caster, March 30-April 3, 1981, and Research 
Committee for Comparative Judicial Studies, 
Mansfield College, Oxford University, April 6- 
8, 1981. 

9 Schafran, supra at 38. 

'0 EPSTEIN, supra note 5, at 278. 

See Hishon v. King & Spalding, __ U.S.___ 
(1984) 52 U.S.L.W. 4627; see also Goodman, 
Corporate Inner Circle Dented, Not Broken, 
The Miami Herald, May 29, 1984, at 17A, col. 5. 


Judge Natalie Baskin was 
appointed to the Third District Court 
of Appeal in 1980 and retained in 
office in 1982. Previously she served 
on the 11th Judicial Circuit Court and 
was engaged in private practice from 
1965 to her circuit court election in 
1974. Judge Baskin received her A.B. 
in 1951 from the University of Miami 
and her J.D. in 1965 from that same 
university. She has served as chair of 
Women in’ Criminal Justice, a 
subcommittee of the Criminal Justice 
Section of the ABA and is a member 
of that section’s Prosecutorial Discre- 
tion Committee. She is also a member 
of the National Association of 
Women Judges. 
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by Louie N. Adcock, Jr. 


ore women have entered 

the legal profession in re- 

cent years. Nationally, the 

number of women lawyers has increased 

seven-fold while the total number of lawyers 

has only doubled in the last decade. During 

this period, women have been assuming a 

greater leadership role at all levels of bar 
activities. 

In 1968, the total number of women 
lawyers in The Florida Bar was 214, or 2.59 
percent of the total membership. That year 
there were 16 women admitted out of a 
total of 621 new members. In 1973, the 
number of women members increased to 
447, 3.31 percent ofa total Bar membership 
of 13,032. By 1983, women admitted to the 
Bar in that year represented 26.7 percent of 
the new admittees (645 of 2,415), and the 
total percentage of women lawyers in- 
creased to 12. While the percentage of 
women among new admittees annually 
continues to increase dramatically, the 
percentage of total Bar membership has 
increased more slowly due to the high pro- 
portion of men admitted in earlier years. 

What is more important is that women 
are assuming a greater share of responsi- 
bility in various bar activities each year. 

Women lawyers have always been active 
participants in both The Florida Bar activi- 
ties and local voluntary associations. There 
are women such as Irene Redstone and 


Leadership Bar None 


Judge Mattie Belle Davis who have long 
been respected and active Bar leaders. The 
number of women leaders was not great 
due to the relatively few women in the Bar. 

Currently, there are women lawyers who 
are not only members of the executive 
boards of local bar associations, but many 
are serving as president of their volun- 
tary bar associations, assuming the reins of 
state committees and sections, serving on 
the Board of Governors of The Florida 
Bar, and representing Florida on ABA 
committees and as members of the I Ith 
Circuit Judicial Conference. 

It is hazardous to mention one bar leader 
at the risk of leaving out hundreds, but 
such notables as Martha Barnett, who has 
served long on the ABA Prepaid Legal 
Services Committee and subsequently 
served as president of the Florida Lawyers 
Prepaid Legal Services, Inc., and Sylvia 
Walbolt, who currently chairs the Special 
Committee of The Florida Bar on Possible 
Antitrust Implications on Bar Activities 
and serves as one of three Florida repre- 
sentatives to the prestigious 11th Circuit 
Judicial Conference, have certainly 
commanded the respect of all of the Bar of 
Florida. 


First Board of Governors Member 
In 1976, Judge Fran Jamieson was elected 
as the first woman member of the Board of 
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Governors of The Florida Bar. She reflected 
upon her tenure on the Board by saying 
that from the very beginning she was 
warmly received by the other governors. 
She feels that her contribution was certainly 
not limited to the interests of women 
lawyers. She was indeed an effective repre- 
sentative for her circuit and the Bar in 
general. Judge Jamieson left the Board of 
Governors upon being appointed to the 
circuit bench, but her activities in the Bar 
have continued as she served as chief judge 
of the 18th Judicial Circuit and isa member 
of the Matrimonial Law Commission. She 
has been active in the Family Law Section 
and the Committee on Special Needs of 
Children. (Please see Judge Jamieson’s 
article in the Family Law Section column 
in this issue.) 

In 1981, Kay Finley of Key West was 
elected to the Board of Governors and 
served two years. Then, in 1983, Phyllis 
Shampanier, of Miami Beach, joined the 
Board, to be followed in 1984 by Patricia 
Fawsett of Orlando. Both are still serving 
on the Board. Phyllis Shampanier is 
currently chairing the Integration Rule and 
Bylaws Committee of the Board of 
Governors. 

Following the pattern of most persons 
elected to the Board of Governors, all four 
of the women members had served 
as presidents of their voluntary bar 


association prior to election as governor. It 
is apparent in comparing the prior activities 
of Bar leaders that women are following 
the same general path toward leadership as 
the men—beginning their leadership at the 
voluntary bar and section levels and then 
moving up to state and ABA committees. 

Not many years ago, voluntary bar 
groups excluded women, or at least did not 
encourage their membership. Various 
women’s bar associations were established 
to meet the needs of women lawyers. While 
some of these groups continue today and 
are making a valuable contribution to the 
legal profession, there is no indication that 
they are drawing away women’s leadership 
from the Bar in general. In Florida, there is 
an excellent working relationship between 
The Florida Bar and the Florida Asso- 
ciation for Women Lawyers. The president 
of FAWL attends all Board of Governors 
meetings, and a member of the Board of 
Governors serves as Board liaison to 
FAWL. Many of the active members of 
FAWL also hold committee and board 
positions in other lawyer groups. 

The Young Lawyers Section Board 
currently has six women members. Pat 
Seitz, who is a former YLS Board member 
and was a candidate for president of the 
YLS, has served three years on the Budget 
Committee of The Florida Bar and was a 
member of the blue ribbon Long Range 
Planning Committee which recently sub- 


mitted its report to the Bar. The Young 
Lawyers Section has a higher percentage of 
women members than does the Bar in 
general due to the high number of women 
admitted recently. As might be expected, 
women make up a larger percentage of 
section; board, and committee member- 
ship than they do in The Florida Bar total 
membership. 


Bar Committees Memberships 

Currently there are more than 390 women 
serving on committees of The Florida Bar, 
or 12.2 percent of the total committee 
membership. In many instances, women 
members exceed 20 percent of the member- 
ship of the committees. Some of these 
committees are the Annual Meeting, 25%; 
Entertainment and Arts Law, 23.4%; Pro- 
fessional Stress, 25%; Midyear Meeting, 
46.6%; Juvenile Court Rules, 39.5%; 
Appellate Court Rules, 20.8%; Consumer 
Protection Law, 28.7%; Communication 
Law, 21.3%; and The Florida Bar Journal 
and News Editorial Board, 20.5%. 

Currently, women chair 10 of the 51 
standing committees of The Florida Bar, 
and there are 11 women serving as vice 
chairpersons. Women chair circuit griev- 
ance and UPL committees and serve on a 
variety of special committees of the Bar, 
such as the Family Law Certification Sub- 
committee. 

In the October 1983 ABA Journal, 
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Donna Fossman stated: 


The arrival of growing numbers of women in 
the legal profession stands to have a considerable 
impact on the profession. On an individual level, 
men in the profession already have begun to be 
more sensitive to women’s issues, having gained 
a heightened awareness of discrimination and 
the need for role models. In addition, the influx 
of women into the legal profession is believed by 
some to have increased the attention to ethics 
and professionalism in the profession, according 
to the Journal survey. Women lawyers increas- 
ingly are coming to be viewed as valuable, 
contributing members of the legal profession 
rather than oddities. 

* * * 

Women have made significant inroads in the 
legal profession in a short time, but the fact 
remains that in sheer numbers, they have only 
reached minority status and are a long way from 
parity. Women should not be discouraged, how- 
ever, because it is clear that things are changing 
in the legal profession. If women continue, as it 
appears they are, to choose careers in law, they 
can have a hand in making these changes. 

At every level of Florida Bar activity, 
one can readily observe not only the number 
of women lawyers who are participating in 
Bar leadership, but also the impact that 
they are having on the determination of 
policy and programs for our profession. It 
is clear that there are not just more women 
lawyers today, there are more women 
participating in the profession actively. 
The women lawyers are paying their dues, 
not just in dollars as members of the Bar, 
but by contribution of their time and 
talents to the leadership of the legal 


profession. BJ 


Louie N. Adcock, Jr., of Fisher & 
Sauls, P.A., St. Petersburg, is a 
member of The Florida Bar’s Board of 
Governors and a member of the 
Florida Association for Women 
Lawyers. He received his B.A. in 1952 
and his J.D. in 1956 from the Univer- 
sity of Florida. Adcock is past presi- 
dent of Florida Lawyers’ Prepaid 
Legal Services, Inc., and current 
chairman of the Bar’s Budget Com- 
mittee and a member of the Executive 
Committee. 
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olded by the impact of 
exposure to hundreds of 
Perry Mason episodes, 
society’s traditional perception of the 
successful litigator is one who is competi- 
tive, aggressive, highly verbal, clever, self- 
confident, and decidedly male. Viewed as 
one of the toughest and most demanding of 
the specialty areas, litigation has not in the 
past been perceived as a promising area for 
women. Yet, today it is common to see a 
woman attorney in the courtroom. 

In Florida, the influx of women into the 
courtrooms has been so rapid and persua- 
sive that few women have stories of 
discrimination and prejudice to tell, and 
most view those experiences as part of a 
generation past. A recent Florida-wide 
survey, responded to by 100 women litiga- 
tors and more than 50 circuit court judges, 
has shown that Florida’s women litigators 
seem to be integrating themselves into the 
litigation community filled with enthu- 
siasm, challenge and high expectations of 
unlimited opportunity. 

These women are interested in being 
accepted on their own individual merits 
and do not want to be categorized. More- 
over, by virtue of sheer numbers, women 
litigators are not easily stereotyped as to 
appearance, style or ability. 

Typical of this phenomenon is the 


by Gill S. Freeman and Carol Licko 


and Tribulations 


response of Judge Joseph P. Baker of the 
Ninth Judicial Circuit, Orange County, 
who said “Your questionnaire focuses on 
how I perceive women lawyers, especially 
those who litigate, as distinctly different. I 
think it is unrealistic to try to characterize 
women lawyers as a class. Women lawyers 
are as varied as men lawyers.” 

This is not to say that Florida women 
lawyers have always had the opportunity to 
enter the hallowed halls of bench and law 
to establish themselves on their own merit. 
There are many Sandra Day O’Connor 
stories among those who attended and 
graduated from law school through the late 
sixties. 

Elizabeth DuFresne, one of the most 
widely known women litigators in Florida, 
could not get a job as an attorney in 
Sarasota after graduating from law school 
in 1967. Judith Kreeger, who practices with 
her husband Julian, graduated from law 
school in 1966 with “good credentials” and 
could not find a job with a private firm in 
Miami. 

Phyllis Shampanier, member of The 
Florida Bar Board of Governors, echoes 
the same experience. 

Bertha Claire Lee, when first employed 
by a prestigious downtown law firm, could 
not eat lunch with her peers who dined at 
Burdine’s then all male “Executive Grill.” 
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The contrast of experience related by these 
women as compared to our survey respon- 
dents is staggering. 

Florida women litigators are now found 
everywhere. They are sole practitioners, 
members of large and small private firms, 
and government lawyers. The profiles of 
the respondents to the survey show them as 
youthful, nearly divided between the age 
brackets of 27-34 and 35-44, relatively new 
to their careers with almost half reporting 
less than three years’ professional experi- 
ence, and half reporting between four- 
seven years’ experience. 

The large majority of respondents in 
private practice, as might be expected, 
based on their age and experience in private 
practice, are associates. However, many of 
those in private practice (roughly 25 per- 
cent) are partners in law firms, although 
most practice in small to medium-sized 
firms. 

Florida’s women litigators, contrary to 
the stereotype of the women attorney as a 
family law practitioner, have not limited 
themselves to the more traditional special- 
ties. The most popular specialties of those 
in the survey include commercial litigation, 
personal injury litigation, and medical/ 
legal malpractice. Women are also now 
more involved in litigation areas involving 
banking, insurance defense, real estate, 


q 
q 


construction, and labor law. 

Most have not yet achieved the substan- 
tial income levels typically associated with 
big-time litigators — indeed less than 10 
percent of the respondents reported income 
of over $100,000 per year and the majority 
earns less than $50,000 per year. However, 
Florida women overwhelmingly view their 
earnings as reasonable in light of their 
youth and inexperience. The majority felt 
that their jobs offered ample opportunity 
for professional advancement with only 17 
percent expressing any dissatisfaction. The 
attitude is that with experience and partner- 
ship, earnings will become commensurate 
with a “successful” practice. 


What attributes do the women believe to 
be the secrets of present and future success? 
In responding to an entirely open-ended 
question, Florida women overwhelmingly 
picked four personal characteristics as 
being most responsible for their success: 
the willingness to work hard, the ability to 
organize and prepare effectively, tenacity 
and confidence in their ability to communi- 
cate, and the ability to get along well with 
all types of people. Women were quick to 
note, however, that these qualities are not 
gender-specific, and are in fact necessary 
characteristics of all successful litigators, 
male and female. 


New Business 

As previously noted, most respondents 
reported being extremely happy with their 
independence, the challenge of their job, 
the opportunity for advancement, and the 
feeling of accomplishment that are derived 
from litigation. Indeed, the only major area 
in which women consistently express con- 
cern is their ability to attract new clients. 
Many attributed their insecurity to a combi- 
nation of youth and the nonexistence of a 
social/ political network like that of the 
proverbial “good old boys.” Such networks 
are often perceived as crucial to profes- 
sional success. 


As one female litigator noted, “I can’t go 
to the bathroom or have a drink with the 
judge. Iam not invited to play golf ‘with the 
guys,’and that makes it hard to attract new 
clients.” One prominent Dade County 
litigator ina large prestigious firm reported 
that she had come to the conclusion that 
she will never be “one of the guys.” 


In contrast, however, another stated that 
her biggest referrals have come from men. 
She said she had never received a major 
referral from a woman, in fact. She added 
that might be because women lawyers are 
not yet attracting the bigger cases. 


Women are working to establish their 
own networking systems. For example, 
nearly 70 percent of all respondents belong 
to the Florida Association for Women 
Lawyers (FAWL) where they can meet 
with their peers and members of the judi- 
ciary who often attend meetings. Moreover, 
they are actively joining other women’s 
business and professional organizations in 
order to establish contacts with their peers 
in business, industry, and other profes- 
sions. The hope is that as they mature in 
their careers, their counterparts will also be 
maturing and reaching levels of authority 
which will enable them to refer and generate 
business. 

Many reported that such organizations 
as FAWL are an excellent complement to 
mainstream bar activities and membership. 
Such organizations give professional 


support, encouragement, social diversion, 
and a chance to get new referrals. 

Some women rely on friends and referrals 
from satisfied clients as a substitute for the 
networking system. One Palm Beach liti- 
gator said, “I rely on word of mouth from 
clients who know my competencies. I have 
no ‘networking system.’ Instead I use hard 
work and quality work as my way of 
getting new clients.” 

Some seek high visibility as a route to 
attracting new clients. Said one successful 
partner, “I attend many seminars, give 
speeches whenever I can, and belong to 
several civic organizations.” Of course, 
these methods are extremely time consum- 
ing, and some women do find it difficult to 
mix the demands of a social/ civic life with 
the already demanding schedule of a 
litigator, wife and mother. 


Equal Justice and 


by Ellen C. Freidin 


“ Equal justice under law”are the words 
inscribed above the entrance to the United 
States Supreme Court. Those same words 
provided the catalyst for the formation in 
1979 of the nationwide Federation of 
Women Lawyers’ Judicial Screening 
Panel (FWL). 

In that year, as the Carter Administra- 
tion was faced with the appointment of 
152 new federal judges to fill positions 
created by the Omnibus Judgeship Act, a 
group of women lawyers, representing a 
wide range of national organizations 
dedicated to securing women’s legal 
rights, perceived a void in the traditional 
judicial selection process. Although 
Carter executive orders required that all 
appointees have “demonstrated a commit- 
ment to equal justice under law,” the 
organizations which traditionally screen 
federal judicial nominees had not stressed 
this aspect of candidates’ backgrounds in 
the course of their investigations. 

In January 1979, representatives of 
such groups as the ABA Rights of Women 
Committee, the National Association of 
Women Lawyers, the ACLU Women’s 
Rights Project, the League of Women 
Voters, and the NOW Legal Defense and 
Education Fund met with then U.S. 
Attorney General Griffin Bell to discuss 
the need for more concentrated inquiry 
into the demonstrated commitment to 


Judicial Selection 


equal justice under law of those under 
serious consideration for the federal 
bench. Bell recognized the need for greater 
scrutiny of candidates’ demonstrated 
commitment to equal justice and agreed 
to forward the names of nominees to a 
panel of women lawyers for screening [for 
the requisite demonstrated commitment] 
before the names were forwarded to the 
Senate Judiciary Committee for approval. 

FWL was formed. The panel included 
15 members at large (all representing 
prominent organizations) and representa- 
tives from each of the federal judicial 
circuits—all practicing attorneys, law 
teachers, or judges. 

From 1946 to 1977 the only attorneys’ 
organization involved in formally screen- 
ing candidates for the federal bench was 
the American Bar Association whose 
Judiciary Committee had always been 
chaired by men and whose membership 
was overwhelmingly white male.! In 1977 
the National Bar Association (a black 
lawyers’ organization) also began to 
receive from the Justice Department 
names of individuals under consideration. 

FWL was the first organization of 
women attorneys to have an officially 
sanctioned role in the federal judicial 
selection process. It was and is today the 
only group focusing exclusively on evalu- 
ating the demonstrated commitment to 
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Having It All 
The overall optimism expressed by 
Florida’s women litigators should not be 
interpreted as a sign of idyllic bliss. One of 
the major difficulties reported by the 
survey’s respondents is handling the work- 
load in conjunction with managing the 
demands on personal and family life. 

The majority of respondents are married, 
and about one-third have children. 

When children enter the picture, the 
demands on a female litigator can be 
especially onerous. Nearly 60 percent of the 
respondents indicated that their average 
work week consisted of 46-60 hours, while 
the remaining respondents indicated a 
typical work week of at least 36-45 hours. 

As one Tampa mother of a nine-month- 
old noted, “It takes a very special spouse to 
help meet the extreme demand of litigation 


and being a mother. The two are very 
difficult to mix unless the female litigator 
has an extremely supportive spouse or 
family member who is willing, when neces- 
sary, to assume all family related responsi- 
bilities.” 

In many instances women with children 
organize themselves to maximize their effi- 
ciency so as to make time for both a 
professional and family life. These women 
are sometimes then perceived as less dedi- 
cated to the profession by their male 
counterparts and partners. This is not 
because the work is not completed but 
because the woman isn’t “schmoozing” 
after hours or during lunch. 


Gender Bias 
Although most do not recognize preju- 
dice or gender bias as a major problem, 


almost all respondents stated that they 
have experienced prejudice at one time or 


another. While most feel that these 
instances are either isolated or specific to 
the individual rather than pervasive of the 
profession, the phenomenal consistency of 
these reports indicates that the gender-bias 
does operate on a regular basis. In coping 
with prejudice most find it best to respond 
with a sense of humor and a positive 
attitude. 

Nearly all women litigators have experi- 
enced gender-bias from clients or potential 
clients because of their sex. However, when 
given the opportunity to deal with the 
situation, almost all report success in over- 
coming the problem. 

A few women indicated that their firms 
have not given them the opportunity and 
necessary support to prove themselves to 


equal justice of prospective federal judges. 

Shortly after the formation of FWL, 
Senator Edward Kennedy, then chairman 
of the Senate Committee on the Judiciary, 
formally requested the assistance and 
advice of FWL with specific regard to the 
required demonstrated commitment of 
the many judges then going through the 
appointment process. 

Since mid-1979, FWL has investigated, 
evaluated, and reported on over 200 
judicial candidates. Some 20 of them 
have been in Florida. FWL Executive 
Director Lynn Schafran was invited and 
did testify at the Senate confirmation 
hearings of Supreme Court Justice Sandra 
O’Connor. Evaluations of nominees are 
based upon: (1) candidates’ responses toa 
letter from FWL asking them to describe 
the activities which demonstrate their 
commitment to equal justice; (2) extensive 
research into each candidate’s back- 
ground; (3) interviews with persons to 
whom the candidates are known; and (4) 
personal interviews with the candidates. 

In each instance FWL looks beyond 
board memberships and activities listed 
on the nominee’s resume and inquires 
closely into the candidate’s actual level of 
contribution to equal justice. While panel 
members are all women, FWL does not 
confine its inquiry to prospective judges’ 
demonstrated commitment to women’s 


issues. The ratings given (which range 
from “exceptional demonstrated commit- 
ment to equal justice” to “has demon- 
strated opposition to equal justice”) reflect 
only concrete actions taken to improve 
the status of women, minorities, the 
handicapped, and the poor. They do not 
reflect the candidate’s reputation for fair- 
ness, impartiality, or lack of bias. 


The function of FWL is clearly unique 


in the judicial selection process. No other 
organization dedicates itself to ensuring 
that candidates for federal judgeships will 
be persons likely to heed the credo above 
the Supreme Court’s entrance. While 
traditional notions of fairness, compe- 
tence and good temperament continue to 
pervade judicial selection at all levels, it 
would be well for state judicial nominat- 
ing commissioners and others to consider 
the desirability of adding demonstrated 
commitment to equal justice under law to 
the criteria used in choosing judges. After 
all, this is the basic tenet of our legal 
system. 


1In 1980, Brooksley Born was the first 
woman appointed to head the ABA committee. 
She was the only woman who ever served on it 
and when her tenure as chairperson ended, she 
left the committee as she had found it—all 
male. 


Ellen Freidin, a 1978 cum laude 
graduate of the University of Miami 
Law School, is in private practice in 
Miami and teaches communications 
law at the University of Miami Law 
School. She is a member of the 11th 
Judicial Circuit Nominating Commis- 
sion, The Florida Bar Judicial Nomi- 
nating Procedures Committee, the 
Board of Directors of the Dade County 
Bar and the Florida Association for 
Women Lawyers. 
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uncertain clients. Some firms readily capit- 
ulate to a client’s insecurity by taking the 
female litigator off the case at the client’s 
earliest reluctance. In other instances the 
female litigator is removed from client 
contact and a male is designated to sign 
correspondence and pleadings, even if, as 
one attorney noted, “The male counterpart 
is less competent and experienced.” 

However, many women noted that their 
firms have adopted an aggressive approach 
to prejudice on the part of clients. Not 
atypical is this comment: “When the client 
complained because he didn’t want a female 
attorney, my supervising attorney informed 
him that I would remain on the case unless 
or until the client had a substantive com- 
plaint. He told the client that if he didn’t 
like it he could leave. The client stayed, and 
we got along just fine.” 

Several mentioned that their youth was 
more of a problem in dealing with clients 
than their sex. They noted that clients 
automatically assume that a young attorney 
does not have the competence or experience 
to handle their particular problem. 

This perception is not necessarily gender 
specific. Judge Charles D. “Chuck” 


Edelstein of Dade County reported his 
observation that client satisfaction is often 
measured more by gray hair than by 
performance. 

Thus, since women are “new” to the 
profession, they are often perceived as 
inexperienced. One partner having a first 
contact with a firm client by telephone 
learned that the client became concerned 
and expressed to one of the male partners 
that she might be too young to handle the 
case. Without knowing how many years 
she had practiced the client assumed she 
was a “new” associate. After assurances of 
her experience as an attorney, fears were 
allayed and there were no further problems. 


Equality Before the Bench 

Reports of judicial discrimination were 
rare. Some judges were reported as pater- 
nalistic; however, most women did not 
view this as unmanageable. The majority 
saw judges as generally fair, and more 
interested in the preparation and law of a 
case than their sex. Of course, there are 
always exceptions. Even more unfortunate 
were the few complaints of the women 
judges who treat other women litigators 
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unfairly. “Usually the prejudice is not out- 
right, but when the particular judge uses 
discretion, the women rarely, if ever, receive 
the benefit of that discretion.” 


Tribulations 

In spite of the opportunities for women 
in litigation, it would be unrealistic to say 
that women litigators have no special prob- 
lems. In dealing with the image typically 
associated with the successful male litigator, 
aggressive and competitive, women lawyers 
often admit difficulty presenting an effec- 
tive image. They handle the conflict between 
being a lawyer, and therefore aggressive 
versus being a woman, and therefore non- 
aggressive, by redefining their behavior— 
thus, rather than being aggressive, many 
describe themselves as “assertive.” 

Typical is this response: “I have decided 
to be assertive, not aggressive. It is not 
merely a difference in semantics, but rather 
a difference of style. The point can be better 
made, I believe, sex aside, by presenting it 
firmly and forcefully, but not loudly or 
unreasonably.” Others described them- 
selves as having “quiet aggressiveness,” 
“friendly aggressiveness” or “aggressiveness 
with a smile.” Still others have found that 
humor and genuine self confidence help 
curb what would otherwise be “unattractive 
macho aggressiveness.” 

The respondents were nearly unanimous, 
however, in their belief that the “aggressive- 
ness” usually associated with males is not 
necessarily a prerequisite to being a good 
litigator. One Broward litigator said, “I 
have always been competitive in the sense 
of wanting always to do my best and to be 
the best in various endeavors. I am persis- 
tent in doing what I feel is right for my 
client regardless of the attitude of an oppos- 
ing counsel. I do not feel that being ‘aggres- 
sive’ in the traditional sense is necessary.” 

Another litigator said, “I see ‘aggression’ 
as obnoxious, bullying, and arrogant 
behavior, and therefore do not play that 
particular game. Whether male or female, 
one can be polite, fair, and still vigorously 
and competently assert one’s position. I 
strive for the latter—and have found it to 
be successful for me.” Several who achieved 
this balance reported nicknames such as 
“the steel butterfly” and “the steel 
magnolia.” 

In the courtroom, women litigators rarely 
question potential jurors about possible 
prejudices against professional women, 
preferring instead not to call attention to 
the fact. While women litigators acknowl- 
edge the strength of other women litigators, 
most would choose a male litigator to 
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occupy the second chair during a trial, in 
order to balance psychologically the soci- 
ally perceived strengths and weaknesses of 
each gender. Said one litigator, “Men and 
women are still perceived as having different 
strengths and weaknesses, and a male/ 
female team offers a chance to use those 
perceived differences to maximum 
advantage.” 

Many female litigators find a definite 
advantage to being a woman before a jury. 
Several litigators noted that, since female 
litigators are still a novelty in the public 
eye, jurors seem to pay more attention to 
them. Others listed as advantages the 
perceived greater credibility and sincerity 
of a woman by the public. 

What advice can women litigators give 
other women wishing to litigate? Experi- 
enced women litigators emphasize that 
above all, young female attorneys must 
develop a positive, flexible, enthusiastic 
attitude. While female litigators must be 
professional at all times, a professional 
woman need not lose her individuality or 
femininity to be accepted as an attorney. 

Pat Seitz, a partner in a Miami firm, 
noted that on more than one occasion she 
has reassured young female attorneys that 
it is professionally acceptable to wear an 
appropriate dress to the office, rather than 
a suit, and certainly wear makeup and 
earrings. Elizabeth DuFresne commented 
that she likes to wear knit suits in the 
courtroom that are softer and more 
feminine than the more traditional wool or 
gabardine. 


From the Bench 

Judges are the “impartial observers” in 
the courtroom and as such they offer an 
excellent perspective on the relative 
strengths and weaknesses of women liti- 
gators. Their experience as lawyers on and 
off the bench often gives them unique 
insights and observations on women litiga- 
tors—insights that at times women 
litigators seem unaware of. 

As a part of this survey, a questionnaire 
regarding female litigators was prepared 
and mailed to 150 circuit court judges 
throughout the state. Approximately 50 
responses were received from areas repre- 
senting a broad cross section of Florida. 
Overall, judges confirmed that all factors 
being equal, there is little substantive differ- 
ence between male and female litigators. 
Indeed, several judges seemed surprised 
that sex would “still” be an issue in perceiv- 
ing the competence or relative strengths 
and weaknesses of lawyers. 

Typical is this comment from a woman 


judge: “For starters, Iam from the Fourth 
Judicial Circuit, Jacksonville, and there 
are many women litigators here. The lady 
trial lawyers get equal consideration by the 
jurors as the men do, .. . We have a 
cross section of good male and female 
attorneys, just as we do less competent 
attorneys in each group. I have observed 
closely and concluded that once a trial is 
underway, the jurors get to the business of 
being jurors and I have not been able to 
discern any difference in their response to 
attorneys because he/she is male/female.” 

While most judges observed that there 
are “good” and “bad” women litigators, 
some of the judges were able to draw subtle 


Several judges seemed 
surprised that sex would 
“still” be an issue in 
perceiving the 
competence or relative 
strengths and 
weaknesses of lawyers 


distinctions. Typical of such response was 
the judge who noted that “In the median 
range there is no significant difference in 
the competence of male and female litiga- 
tors. However, as you reach the top lawyers 
of every specialty in litigation, they are all 
typically male.” 

This is not surprising since as our survey 
revealed the overwhelming majority of 
women litigators are young and relatively 
new to the practice. Women have not yet 
had the time necessary to accumulate the 
experience that is a prerequisite to becom- 
ing a “super star” in the field. 

A Broward judge wrote, “As a public 
defender I hired a young lady out of law 
school for the primary purpose of defending 
rape cases. She won almost all she tried. In 
this type of case I think sex had an 
advantage.” 

Some judges were aware of special 
strengths that are generally ascribed to 
women litigators. For example, several 
noted that female litigators are generally 
far more prepared for a case or are better 
organized. Others noted that women gener- 
ally paid more attention to details, and 
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thus, were better able to plot strategy 
within the courtroom. 

Judges also commented on a special 
empathy and patience that women litiga- 
tors seemed to have with their clients. As 
previously noted by some of the lawyer 
respondents, several judges commented 
that women lawyers are still considered a 
novelty in the courtroom, and this some- 
times works to an advantage in front of 
some jurors. 

Judges observed that women are quickly 
“catching on” to their natural advantages 
in the courtroom, and using those advan- 
tages to their client’s benefit. 

A Polk County judge stated, “We have 
one female lawyer, an assistant state 
attorney in the felony division in which I 
am now sitting. She is exceptionally able. 
The defense attorneys were more prone to 
‘cop a plea’ during her pregnancy as they 
were all of the opinion that it was difficult 
to get a not guilty verdict with a good- 
looking pregnant state attorney opposing 
you.” 

A Duval judge noted the opposite effect, 
however, “My woman prosecutor never 
lost a case in a jury trial until she became 
obviously pregnant. Then she didn’t win a 
jury trial until after her child was born.” 

Most judges appear to be sympathetic to 
the feminine response to the pressures of 
the courtroom. Judge Harry G. Hinckley, 
Jr., of the 17th Judicial Circuit, said: “After 
a long (five-day) and aggressive trial in a 
first degree case which was won by her 
opposition, a female lawyer waited until 
everyone left the courtroom. She then put 
her arms on the counsel table and wept. I 
went back into the courtroom to counsel 
and console her and afterwards she asked 
me to please not tell anyone that she had 
cried. To this moment I didn’t. She felt that 
it was a ‘typical woman’s reaction’ and she 
was ashamed of it. I told her that men did 
the same thing but in different ways and 
not to be ashamed of such a natural and 
understandable reaction for both men and 
women.” 

With respect to criticism there was 
consensus in several important respects. 
Criticism fell into two primary categories: 
(1) that attributable to age or ex »erience; 
and (2) that attributable to the 1. ..dling 
and projection of aggressiveness. 

Judges generally cautioned women litiga- 
tors to “be themselves” as opposed to 
adopting a false pretense of aggressiveness. 
They, like the women respondents, noted 
the difference between the need to be an 
advocate for one’s client, as opposed to 
being hostile and argumentative. 


One Broward judge commented, “The 
most hostile, aggressive, disorganized, 
bitter, name-calling hearing that I've had in 
four years was between two women 
attorneys.” He suggested that jurors are 
much more responsive to professional 
dignity, courtesy, and self-confidence. 

One female judge observed, “The profes- 
sional difference I notice the most between 
male and female litigators is that our 
women still think of themselves as being 
unique as attorneys and requiring a little 
bit of time to get the ‘new’ broken in, 
whereas the men (regardless of their degree 
of competency) seem at home in the court- 
room from the first time they walk in. 
Among the men there are degrees of confi- 
dence, but they give the appearance of 
‘belonging’ from the beginning.” 

A few judges observed that some women 
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seemed to compensate for lack of experi- 
ence by becoming overly aggressive, to the 
detriment of their client’s case. While this 
tendency is certainly not unique to women, 
it appears more glaring and inappropriate 
in a young female than in a young male 
attorney. 

Another response to inexperience more 
typically female in character is to be intimi- 
dated by the more experienced adversary. 
As one judge noted, “It is difficult to 
compensate for the imposing ‘gray-haired’ 
male attorney who seems, by his very 
presence, to command attention in the 
courtroom.” Several judges felt that confi- 
dence and experience would ultimately 
alleviate young women’s problems of creat- 
ing an effective courtroom presence. 

The view from the bench, not unlike that 
of women litigators themselves, is positive. 


300 North Zeeb Road 
Dept. P.R. 

Ann Arbor, MI 48106 
U.S.A. 


Name 


Please send me additional information. 
University Microfilms International 


18 Bedford Row 
Dept. P.R. 


London, WC1R 4EJ 
England 


Institution 


Street 


City 


State 


Zip 


600 THE FLORIDA BAR JOURNAL/NOVEMBER 1984 


Women can and do function effectively in 
the courtroom. 


The Final Analysis 

In an amazingly short period of time, 
only seven to 10 years, women litigators 
have become a presence in Florida’s court- 
rooms. They are young, aspiring, and here 
to stay. With few exceptions, women have 
not yet proven themselves to be among the 
superstars of the courtroom, but with time 
and experience those who are talented and 
capable will rise to the top. Women are 
looking forward to success and to having 
the associated accoutrements. They are 
willing to work hard and are beginning to 
receive recognition for their diligence. The 
major areas of concern expressed by women 
and judges are inexperience and balancing 
the adversarial need for aggressiveness with 
femininity. Both should be alleviated by 
time, experience, and attention to one’s 
own individuality and style. For women 
litigators, the future looks bright. B! 


LICKO 

Gill S. Freeman is a partner in the 
law firm Ruden, Barnett, McClosky, 
Schuster & Russell, P.A. She received 
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School of Law, and her B.A. in 
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from the University of Miami. Ms. 
Licko was recipient of the university's 
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assistant principal at American Senior 
High in Dade County. 
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by Theodore Klein 


Why can'tawoman be more like aman? Men are 
so noble, good natured, and kind, a better 
companion you never could find. . . . 

From My Fair Lady by Lerner & Lowe 


must admit that when I first 
heard that song in the late 50’s, 
it made a lot of sense to me. Women 
had some wonderful attributes, but they 
simply could not smoke cigars, drink 
brandy, and talk about Civil War battles. 
Of course, neither could I, but that didn’t 
matter. The point was that they couldn’t. 
Blissful indifference grudgingly gave 
way as I traveled the gauntlet through 
Rude Awakening, Passive Resistance, 
Melancholy Resignation, Consciousness 
Raising, and finally Happy Acceptance. 
I've been a part-time law professor for 
the last 15 years, so I've enjoyed a unique 
vantage point from which to witness the 
evolution of women through the 
profession. There were two women in my 
own graduating class, and they were 
regarded more as curiosities than anything 
else. Those of our male populace who 
chose to consort with them were generally 
accused of having ulterior motives. The 
70’s saw an explosion of law student popu- 
lation, and women joined the ranks in 
increasingly sizable numbers. And they did 
well. 


“Why Cant Woman 
More Like 


After graduation they began entering the 
profession. Try as many firms might, it was 
simply impossible to ignore them. There 
were too many of them and too many of 
them were good. Today, the number of 
those men who seek the comfort of being in 
an all-male firm in order to quarantine 
themselves from being bedeviled by 
women’s intuition and other ills is small 
indeed. They persist, but happily they find 
themselves ostracized, rather than vice 
versa. 

Women are associates in almost every 
firm and are partners in many. They 
comprise almost 14 percent of The Florida 
Bar, and approximately 40 percent of law 
school populations. 

So what now? How do women make 
their presence known within a law firm 
without scaring the male establishment 
into drawing its wagons into a circle? 
Obviously, no one wants to storm the 
Bastille or execute a palace coup. (1 can 
mix metaphors since | am a Partner ina 
Major Law Firm.) The easy answer is to 
fall back on the advent of sheer numbers; 
that is, the more women lawyers there are, 
the greater number of women partners and 
thus, the balance of power subtly shifts. 

But that’s far too simplistic. It ignores 
the real reason that some partners are able 
to exercise and wield significant power on 
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major issues within their firms. Such as 
who gets paid what, who shall have pain, 
and who shall make rain. It can be summed 
up in two words: CLIENT CONTROL. 

When you stop and think about it for a 
moment, isn't it obvious? The business of a 
law firm is business; and the lawyer who is 
capable of generating and servicing clients, 
producing results that make them happy. 
and inspiring confidence in them so that 
they want that person to handle their future 
affairs, will find himself or herself 
developing at least a modicum of clout 
within the law firm hierarchy. When the 
clients want a particular lawyer to handle 
matters, the inevitable result will be 
increasing inclusion at various levels of 
consultation and decision-making 
processes dealing with that client’s affairs. 
The ultimate object is to make your input 
and output in that client’s business as 
indispensable as any other person's in the 
firm who deals with that client. The more 
clients you can do this with, the more 
firmly entrenched you become in the real 
power structure of the firm. 

Of course, this is easier said than done. 
Nor can it be done in a fortnight. 

How to get clients is a topic for my 
upcoming encyclopedic work to be 
entitled: HOW TO GET CLIENTS. In the 
meantime, suffice it to say that your efforts 


should be directed toward joining, doing, 
and being. No one willever pick your name 
out of the yellow pages. You need to get out 
of the rut, so turn off the television, teach 
the cat to use the microwave, and let the 
crabgrass grow. You have more important 
places to be and people to charm. 

Once you manage to cajole some of those 
people to your firm or are assigned work 
for existing clients, your task has just 
begun. If you follow Klein’s 10 easy clip-n- 
save rules, your spot in the boardroom is 
assured. Some of these rules are obvious; 
others are difficult to achieve. 
Nevertheless, here they are: 

1. Know thy stuff. You've got to be 
good. Nobody ever bluffed their way to the 
top, and you won't either. You've got to 
develop expertise in your area of the law 
and go the extra mile to show that you 
know what you're doing. 

2. “Go-fer”™ is alive, but he’s not all that 
weil. If all you ever do is carry a briefcase, 
all you'll ever get is bigger and nicer 
briefcases. Unless you assume primary 
responsibility for a matter and then for a 


client, you'll never accumulate a stack of 


your own chips. Backup attorneys get 
backed up farther and deeper. 

3. Press the flesh. Do what you can to 
meet the client (naturally, with the 
partner's blessing). If you never see them, 
they'll never know you're alive. Doing legal 
work in a vacuum isn’t much better than 
being in law school, except you're getting 
paid for it. 

4. To know him is to love him. Once you 
meet the client, impress him with your 
knowledge of his business. 

5. Dazzle them with your footwork. Be 
prepared to discuss the client’s legal 
problems with self-assurance and 
intelligence. Don't be insufferable. The 
client must feel that you understand his 
problems and have a genuine interest in 
him and in working out a practical solution. 

6. There's no business like show 
business. Take the client to lunch, and keep 
the conversation related to his legal prob- 
lems. A lunch to discuss his case is a good 
way to establish a more personal rapport 
with the client. Clients like to feel that their 
lawyer is a friend and not just a hired gun. 

7. A woman for all seasons. Establish 
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yourself as the person in the firm that the 
client calls whenever there is a problem 
requiring profound legal expertise. 
Become the ultimate supervisor, 
coordinator, and conduit of the client's 
work. When the client's work and contact 
flows through you, then you're in the 
driver's seat. 

8. Cast thy bread upon thy waters. It 
will begin to sink in with others in your firm 
that the client looks to you for advice and 
sustenance, and that you are therefore a 
force to be reckoned with. If you've done it 
right, a bugle call is unnecessary. The firm 
will recognize that your progress and 
prowess neatly fit in with their own. 

9. Check and raise. Real power never 
has to be exercised visibly. It droppeth 
from the heavens like a gentle anvil. Others 
in the firm will consult with you regarding 
that client and about clients of similar 
magnitude. You will also be dealing with 
major lawyers from other firms with a 
more significant power base at your 
disposal. 

10. /f at first you succeed try again. 
Repeat the above steps with other clients. 
Naturally, all of this must be done with 
subtlety, over time, and with the 
acquiescense and approval of those in 
charge of the clients. The worst mistake 
you can make is to appear overbearing and 
threatening. BJ 


Theodore Klein of Fine Jacobson 
Block Klein Colan & Simon, Miami, 
is a member of The Florida Bar’s 
Board of Governors and the Florida 
Association for Women Lawyers. He 
received his undergraduate degree in 
business in 1961 and his law degree in 
1964 from the University of Miami, 
where he was associate editor of the 
Law Review. He has served on the 
Governor's Advisory Committee on 
Corrections and as chairman of the 
Bar's Delivery of Legal Services 
Committee. 
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is a winner! 
TRIAL LAWYER, by Miam’'s Stanley M. Rosenblatt, 


has received unanimous raves from Coast to Coast 
from the country’s outstanding lawyers and Ju 


‘Howard Gross, Miami- 


Stanley Rosenblatt is a colorful and nationally acclaimed 
trial attorney. THE MIAMI HERALD recently reported 
Rosenblatt’s $3.8 million jury verdict in a spinal injury case. 
He has also produced and hosted the television series 
ISRAELI DIARY for the Public Broadcasting Service where 
he has interviewed such major figures as Shimon Peres, 
Yitzhak Shamir, Yitzhak Rabin, Ariel Sharon, Moshe Arens, 
Teddy Kollek and Abba Eban. 


Yes, I've reached a verdict in favor of TRIAL LAWYER 
Please send me ____ hardbound copies ($19.95 each) 
and ______ paperback copies ($9.95 each). 

| have enclosed my check/money order for $ 

payable to Lyle Stuart, Inc., Dept. T, 

120 Enterprise Ave., Secaucus, New Jersey 07094. 


In TRIAL LAWYER Rosenblatt proves he’s also one : 

helluva storyteller. As in his earlier books ‘The Divorce : 
Racket,”’ “Justice Denied,”’ and ‘‘Malpractice and Other Name 


Malfeasances,”’ he writes without pretense, formality or 


legalese. He uses actual cross examinations and Firm 
summations to make the trials come alive. 
Address Phone 
Florida lawyers will recognize many of the real names City State Zip 


used in TRIAL LAWYER and that includes Judges. 

TRIAL LAWYER reads like a fast-paced exciting novel of 
medicine and the law. But it carries more impact because its 
stories are all true, as are the names of all the participants. 


Available at Bookstores Nationwide. Published by Lyle Stuart, Inc. 
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“TheHlonorable Jacob Fuchaberg ad 
| “Every lawyer should be armed wih Sianiey attome ramati 
two o'clock this morning reading 
YER It is powerful | mean really powertu 
ought to be requirec reading for each Circuit 
Chicago DailyLaw Bulletin. = 
a ey Rosenblatt uses real names andtrue situations | oe 
create a sensational effect upon the reader 
“Take it from me, you'll love this book. | id. | 
 Qfeat! It's exciting, honest and practical 
must reading for everyone interested in 
Dynamic and pure R S 
! 
| 
| 
| 
| 


PART III 


OUR CHANGING LIVES 


Hiring Dilemma the 
Attorney Couple: 


No-Spouse and Conflict of Interest Rules 


uring the past decade, one 
of the most noticeable 

changes in the legal pro- 
fession has been the increase in the number 
of women attorneys. While, in 1973, women 
attorneys accounted for only five percent 
of the total membership of The Florida 
Bar, today they account for almost 14 
percent.! While one may not be able to 
predict accurately the number of attorneys 
who will marry attorneys, it is reasonable 
to assume that the increase in the number 
of women attorneys will lead to an increase 
in attorney couples.? While there may be 
personal and professional rewards to being 
an attorney couple, at least for one spouse 
there may be a significant diminution in 
hiring prospects. This article will examine 
the legality and effect of law firms’ no- 
spouse hiring policies and The Florida 
Bar’s conflict of interest rules upon the 
hiring of attorney couples. 


No-Spouse Hiring Policies 

Although statistics for Florida law firms 
having no-spouse hiring policies are not 
available, it must be noted that the imposi- 
tion of such rules are fairly common 
employment practices.3 It has been con- 
tended that such rules serve a legitimate 
business-related function as the employ- 
ment of spouses undermines employee 


by Leslie R. Stein 


morale and efficiency as it interferes with 
the ordinary relationships employees have 
with each other and their supervisors.4 

In an informal survey conducted by 
Katherine Bird, assistant editor of the 
California Lawyer, partners in various law 
firms expressed concern over hiring an 
attorney couple as they feared that the 
couple “would bring domestic spats to 
work and argue over the water cooler.” 
These partners were concerned that their 
firms could be adversely affected if the 
couple’s personal relationship deteriorated 
or one spouse was forced to compete 
against the other within the firm. Some 
partners were concerned that crucial eval- 
uation procedures and partnership deci- 
sions would be adversely affected by the 
existence of an attorney couple as they 
might form a power block or members of 
the firm might be unwilling to appraise one 
spouse’s performance honestly in the pres- 
ence of the other.® 

While some firms only refuse to hire 
attorney couples, others will not permit 
attorneys who marry or cohabitate to both 
retain their positions. For example, as of 
September 1981, the San Francisco law 
firm of Morrison & Foerster required that 
one of the spouses leave if the marriage 
occurred after their hiring.’ 
Although no-spouse or cohabitation 
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rules appear to be facially neutral and not 
discriminatory, as both sexes are theoreti- 
cally equally denied employment on the 
same basis, they may be violative of both 
Title VII of the Civil Rights Act of 19648 
and §760.10(1) of the Florida Statutes.? 
Such rules will be held to be violative of 
Title VII if in practice they more adversely 
impact members of one sex and cannot be 
justified by business necessity.!° For exam- 
ple, if a no-spouse rule leads to the rejection 
of a great number of more qualified female 
attorneys than male attorneys, the rule 
could statistically be proven not to be 
neutral but to have a disparate impact 
upon the employment of women. As onlya 
small number of women will seek employ- 
ment with their husband’s employer due to 
their knowledge of his firm’s no-spouse 
rules and their unwillingness to jeopardize 
their husband’s employment, an adequate 
sample size may not be reached so as to 
demonstrate significant statistical adverse 
impact.'! In the absence of statistical data 
relating to resignations required by no- 
spouse rules, disparate impact may still be 
proved by demonstrating that as women 
attorneys generally enter the labor market 
on a permanent basis after their spouse, 
no-spouse rules induce more women than 
men to resign as their positions are lower- 
paying and less responsible. 


‘ 
é 


Even if a prima facie case of adverse 
impact is stated, a law firm can uphold its 
no-spouse rules if it can prove that they are 
required by business necessity. To uphold a 
business necessity defense, the rules must 
generally be essential to the safe and effi- 
cient operation of the business, and there 
must be no available alternative policy or 
practice that could accomplish the required 
ends with less discriminatory impact.!3 

Fear of domestic quarrels, rivalry over 
pay and promotion, and possible detri- 
mental effects on office morale are not 
persuasive arguments as they are unproven 
stereotyped assumptions about a marital 
relationship which are not reflective of law 
firms’ experience with attorney couples.'4 
If a firm is allowed successfully to advance 
these arguments as proof of business neces- 
sity, there is little likelihood that no-spouse 
rules will be struck down by Title VII. Asa 
consequence, attorney couples will be 
employed only where firms have not 
adopted policies restricting their employ- 
ment. 

F.S. §760.10(1), which prohibits marital 
discrimination, may be used to challenge 
no-spouse rules as such rules restrict an 
individual’s employment due to the identity 
and occupation of his or her spouse. Unfor- 
tunately, at the time of this writing, neither 
the Florida Commission on Human Rela- 
tions, which is the agency charged with the 
responsibility of interpreting the statutory 
language and investigating and adjudicat- 
ing complaints of discrimination, nor the 
courts have provided guidance as to 
whether this statute only prohibits discrim- 
ination due to coverture or encompasses 
the identity and occupation of one’s 
spouse.'5 If the statute is narrowly inter- 
preted only to prevent employers from 
making employment decisions on the basis 
of whether one is married or single, no- 
spouse rules will be legally sustainable 
under this statute even if they adversely 
affect one sex.!6 

Although there are grounds to attack 
law firms’ no-spouse hiring and continued 
employment rules, it does not appear likely 
that they will disappear in the near future. 
In such case, these rules will continue to 
adversely affect the hiring of attorney 
couples. 


Conflict of Interest Rules 

Attorney couples who are unable or do 
not desire to be associated in the practice of 
law may also find a significant dimunition 
in their hiring prospects. It may be difficult, 
if not impossible, for them to be hired by 
different law firms in the same community 
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since such employment may be perceived 
as creating a potential conflict of interest 
for their firms. On February 20, 1975, The 
Florida Bar Committee on Professional 
Ethics rendered Advisory Ethics Opinion 
74-49, which stated that: 

Where two attorneys are husband and wife, it is 
not unethical per se for a law firm employing one 
spouse to represent a client whose interests are 
adverse to those of a client represented by a law 
firm employing the other spouse, but impermis- 
sible conflicts may arise and must be decided on 
a case-by-case basis. (Emphasis added) 


While the majority of the Ethics Com- 
mittee held that it could not be assumed 
that an attorney would divulge professional 


It may be difficult for 
attorney couples to be 
hired by different law 
firms in the same 
community since such 
employment may be 
perceived as creating 
a potential conflict of 
interest for their firms 


confidences to his or her spouse and there- 
fore did not outrightly disqualify spouses’ 
firms from representing clients with oppos- 
ing interests, they recognized that: 
[s]ituations may arise that will make it desirable 
for one firm or the other to decline representa- 
tion in order not to violate Canon 9 of the Code 
of Professional Responsibility which directs 
lawyers to “avoid even the appearance of pro- 
fessional impropriety.” 

Where the two firms are representing 
adverse interests in litigation, the commit- 
tee held that it would be preferable for the 
attorney spouses to avoid “personal con- 
frontations.” 

Two members of the Ethics Committee 
held that spouses’ firms should be disquali- 
fied from representing clients with oppos- 
ing interests under the Florida Code of 
Professional Responsibility. One of these 
members stated that: 


[w]here the two law firms represent conflicting 
interests, the potential for creating an appear- 
ance of impropriety with a substantial segment 
of the public is such that employment of the 
husband-attorney by one firm and the wife- 
attorney by the other is improper.” 

The other member stated, “Two law 
firms, one employing a husband-attorney 
and the other a wife-attorney, cannot 
properly represent conflicting interests.” 

While the opinion did not automatically 
disqualify spouses’ law firms from repre- 
senting clients with opposing interests, it 
dampened the hiring prospects of many 
attorney couples as it raised the specter of 
disciplinary sanctions or disqualification 
whenever such representation occurred. 
When the hiring of an attorney might mean 
the loss of current or potential clients, law 
firms may be rightly reluctant to offer a 
position to an attorney’s spouse even if he 
or she has the best credentials.'’ 

On August 2, 1983, the American Bar 
Association House of Delegates adopted 
the Model Rules of Professional Conduct. 
Unlike former ABA D.R. 5-105(D), which 
required disqualification of an entire law 
firm whenever a single member is precluded 
from taking a case due to a conflict of 
interest, the new Rule 1.8(i) only disquali- 
fies the member of the firm who actually is 
related to the attorney representing the 
adverse party if he or she cannot obtain 
consent from his or her client to engage in 
such representation. This new rule provides: 
A lawyer related to another lawyer as parent, 
child, sibling or spouse shall not represent a 
client in a representation directly adverse to a 
person who the lawyer knows is represented by 
the other lawyer except upon consent by the 
client after consultation regarding the relation- 
ship. 

This rule recognizes the reality of large 
law firms in which hundreds of lawyers 
work in different departments in totally 
different areas of the law and have little or 
no knowledge of each others’ matters and, 
therefore, shall not be disqualified from 
representing a client if any attorney in the 
firm is related by blood or marriage to an 
attorney in the adversary’s firm. As signifi- 
cant as this change is, this rule is more 
important for its recognition that attorney 
spouses are to be treated like parents and 
children or siblings. It reflects society’s 
more realistic appreciation of the indepen- 
dence of both spouses ina marital relation- 
ship and the negating of the assumption 
that spouses cannot be trusted as they will 
share confidential information in their con- 
jugal 

Although most state bar associations 
have not yet incorporated the ABA Model 
Rules of Professional Conduct due to their 


recent adoption, federal and state courts 
have recognized the former ABA rules to 
provide appropriate guidelines for im- 
proper professional behavior!? and will no 
doubt likewise rely upon the new rules. 

As the new ABA rules eliminate the 
automatic disqualification of a law firm if 
one of its members has a conflict of interest 
in order to avoid the appearance of impro- 
priety, The Florida Bar also eliminated 
Canon 9 of the Florida Code of Profes- 
sional Responsibility in a revision now 
pending with the Supreme Court. In the 
meantime, attorney couples can take heart 
ina recent Georgia Supreme Court decision 
which held: 


Basic fairness will not permit the disqualification 
of an attorney because of wrongdoing imputed 
to the attorney by reason of his status when no 
wrongdoing exists. . . A per se rule of disqualifi- 
cation on the sole ground that an attorney’s 
spouse is a member of a firm representing an 
opposing party would be not only unfair to the 
lawyers so disqualified and to their clients but 
would also have a significant detrimental effect 
upon the legal profession. Such a rule could be 
expected to affect the hiring practices of law 
firms and the professional opportunities of law- 
yers. A per se rule would effectively create 
a category of legal “Typhoid Marys,” chilling 
both professional opportunities and personal 
choices.?° 


It should be noted that according to an 
amicus curiae brief filed by the Atlanta Bar 
Association, Inc., at least 45 law firms and 
more than 1,000 attorneys in the Atlanta 
area would be subject to disqualification if 
the sole ground was that an attorney’s 
spouse is a member of a firm representing 
an opposing party.?! 

While no-spouse rules may continue to 
be detrimental to the hiring of attorney 
couples, it appears that, in the near future, 
conflict of interest rules will not prove to be 
the detriment to employment they once 
were. BI 
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2According to Cynthia Fuchs Epstein, 
Women in Law (1983), 340-341, studies indicate 
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5 Bird, “Lawyer Couples,” | CAL. LAw. 26, 28 
(Sept. 1981) 

6 Id. 

"Id. 

’Pub. L. No. 88-352 & 701, 78 Stat. 253 
(1964) [current version at 42 U.S.C. §2000(a) 
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The Springs on King’s Bay 
to O ulet. is situated in quiet 
Crystal River. There isn’t much car or boat traffic 
here. And, somehow, progress has missed this sleepy 
little fishing village. 


too Relaxin 


chestras or theatres x but 
fishing, boating, and golfing. 
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63 of these beautiful, 
nautical theme bayfront 
homes will be sold. 
Each beautiful bayfront 
home features a unique 
diagonal floor plan 
that simplifies 
living space. 

Each also has 

an elegant 

high ceiling with 
spacious great 
room and covered a 
conversation 
dining deck. 


2) You won't find 


art museums, or- 
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Florida Landmark Communities, Inc. 


Plantation Village 


W. Hwy 44, Rt. 1, Box 406 
Crystal River, FL 32629 REALTOR® 


Telephone (904) 795-9600 
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A Patrick O'Neal and Hal Thomas Reid waterfront community. 
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bayfront homes start at $124,900. The 
Realtor, Florida Landmark 
Communities will offer a $5,000 pre- 
completion discount for those who 
buy now. 


2? Once the 
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on the price goes up. If you have 
ever considered relocating to 
a quieter West Coast Florida 
community call us today. 
You must see these beautiful 
bayfront homes to appreciate 
their true Real Estate value. 
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Grape Jelly Fingerprints on Your Career: 


The Challenges Facing the 
Lawyer-Parent 


by Lynn M. Dannheisser and Steven R. Reininger 


he dilemmas and challenges of 

balancing a career and a role 

as parent were evident to District 
of Columbia Bar President Marna Tucker 
on the day she was called to the White 
House. As Ms. Tucker recalls: 


Never were my many roles as clear to me as the 
day I attended a meeting at the White House. 
The meeting was scheduled for 9 a.m. I woke up 
at 6:30 a.m., put on my super-special pink ultra- 
suede suit and had a rushed breakfast with the 
kids and my husband. | piled my daughter into 
the car because it was my turn to carpool to 
nursery school. After dropping off the little ones 
to the tune of “Old MacDonald had a Farm,” | 
rushed to the White House. | gradually relaxed 
in the meeting and began to enjoy my powerful 
surroundings. | remember thinking as I 
examined the mahogany table and chair rails 
around the room: “Tucker, you have finally 
made it! You have reached the pinnacle of your 
career.” Then I looked down at my pink ultra- 
suede skirt and saw five grape jelly fingerprints 
neatly emblazoned on my lap.! 


Today, women account for almost 40 
percent of all students entering law school.” 

Fifteen percent of American lawyers,* 
and almost 14 percent of Florida lawyers,4 
are women. Most are of child bearing age 
and half of them marry other lawyers.§ 
Inevitably, another participant is added to 
the career game plan. Namely, a child. 


The issue begins with biology but '8 
strengthened by traditional cultural and 
societal mores..“fhe child bearer is 
generally consi@i™ed by society, and often 
by herself, as the"fumary garegiver to the 
child.* This expectation Cres 
loyalties between the practice 0 a 
motherhood. It is not that they 
mutually exclusive; it is that each, to 
done well, is equally demanding of her 
time. Assuming that any woman lawyer is 
as dedicated and committed to the 
profession as any of her male counterparts, 
it is the sudden onset of persistent responsi- 
bilities at home which are often expected to 
be attended 


between career pressures and demands of 
children and spouse on time, energy and 
emotional stamina. 


Professional mothers may become 
experts in time management, but they 
cannot avoid the inevitable competition 
between home and office.’ “We are all too 
often plagued by the nagging doubt that 
whatever it is we are doing, we probably 
should be doing something else,” laments 
Lillian R. Bevier, a professor at the Univer- 


we ih fact, 


the practic 


to by the woman that. 
ultimately results in a continuous struggliew 


be, home 


sity of Virginia pol of Law. 
at the™ 
Bers find 
and to prove ‘themsel Ives as coma 
.of law as ever. Forie} 


60-hour- 
delegate a 
day-care centé 
a conflict betwé 
inevitably sets 
destruction.® 
Says one lawyer, “Th 
w 
s family fo vhs i 
nights out of seven in order to get those 
papers out. A lot of women will do that, but 
it’s a male model, and it’s more difficult if 
there’s a baby.”!? 


The dilemma is that while it is obvious 
that the sexes can be treated equally with 
respect to characteristics that they share, 
how is it possible to apply the principle of 
equality to a characteristic (such as 
pregnancy) unique to women?!! Those who 
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Problems Unique to Women 

in women 
this 
wether 
they may werk through the-ninth 


would try, male or female, create enormous 
pressure and conflict for women. 

Many will argue, however, that these 
pressures result from the notion that in 
order to be a successful lawyer one must 
mimic male behavior. Patricia Wald, a 
judge of the U.S. Court of Appeals for the 
District of Columbia Circuit, analyzed the 
formidable achievements of women 
lawyers and observed that if she were to 
fault women lawyers she has known in high 
places, it would be for trying too hard to be 
like men lawyers.'? 

Perhaps there are some real benefits to 
be derived from refraining from such 
attitudes and beliefs. Women should 
promote, rather than deny, these differ- 
ences. They perhaps should not feel 
compelled to forego those experiences 
uniquely related to their sex (i.e., child 
rearing) under the assumption that they 
must do so in order to be a competent 
lawyer. Nor should the profession expect 
women to foresake such responsibilities in 
today’s society simply because the tradi- 
tional career trajectory has been that career 
professionals abdicate home responsibil- 
ities in favor of office responsibilities. 

With the advent of the two career house- 
hold and the resulting absence of the 
traditional homemaker, traditional work 
schedules in most workplaces have become 
outmoded. In a work force where 46 
percent of America’s children under the age 
of six have mothers who work,'’ clearly, it 
is no longer a woman's problem; it is a 
societal problem.'4 

Thus, industries of all kinds are in the 
process of creating alternative solutions 
such as staggered work schedules and four- 
day work weeks. The legal profession, like 
other industries, must now grapple with the 
problem. 

“Women lawyers are here to stay,” says 
Patricia M. Simonet, a vice president of 
Hildebrand, Inc., a legal management 
consulting firm, “and law firms must begin 
to make some long-term decisions with 
respect to accommodating their unique 
concerns.” It is clear that the loss of good 
lawyers in whom law firms have invested a 
considerable amount of time, effort and 
money is cost ineffective and wasteful. 

Rare is the lawyer, male or female, who 
does not pass through several phases 
during a career, with certain phases more 
productive than others. For example, apart 
from the personal life transitions, many 
lawyers undertake running for political 
office, accepting membership on a cor- 
poration’s board, or becoming active in 
the organized bar. Time spent for child 
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rearing by mother or father should be 
considered in the same light. It requires the 
development of policies and alternative 
work schedules evolving from experience 
as to what will and won't work. As one 
lawyer suggests, “We need to experiment. 
There's little accepted wisdom.” 


Suggested Alternatives 

@ Maternity Leave. Experts indicate that 
an initial period of time shared by baby and 
mother is necessary to develop the healthy 
emotional development of the child. At 
least one prominent authority believes this 
takes approximately four months 
following birth, vigorously maintaining 
that a four-month paid maternity leave 


With the advent of the 
two career household 
and resulting absence of 
the traditional 
homemaker, traditional 
work schedules in most 
workplaces have become 
outmoded 


should be nationally mandated.'S While 
the law has established certain minimum 
requirements, many law firms have already 
established firm policies for maternity 
leave. 

Steel, Hector & Davis of Miami has 
established a policy of a two-month 
maternity leave with pay, with an addition- 
al two months without pay, if requested. 
Another Miami firm, Fine, Jacobson, 
Block, England, Klein, Colan & Simon, 
P.A., gives its lawyers a six-month mater- 
nity leave without pay. Finley, Kumble, 
Wagner, Heine, Underberg, Manley & 
Casey, a national firm with an office in 
Miami, grants an_ eight-week paid 
maternity leave with additional unpaid 
time on a case-by-case basis. Holland & 
Knight has allowed its lawyers a maternity 
leave for the period of time disability is 
certified by a doctor (with pay derived from 
insurance benefits for the period of dis- 
ability) or longer on an individual, unpaid 
basis. Several firms combine maternity 
leaves and child care leaves. 
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© Child Care Leaves of Absence. Some 
firms allow employees to contract for a 
leave of absence for purposes of child care. 
These lawyers often find themselves doing 
at least some form of legal work in order to 
keep up their skills and contacts. One 
Florida lawyer took a leave of absence after 
the birth of her second child and signed up 
for the guardian ad litem program in her 
county, availing herself to the juvenile 
division of the circuit court to represent 
abused children on a pro bono basis. 
Another performed various administra- 
tive functions for her firm and community 
work (on behalf of her firm). Past studies 
have shown a strong association between 
maternity and retirement from the practice 
of law, but now it appears that more and 
more lawyer/parents want to combine 
their professional life and family responsi- 
bilities, working to approach this problem 
in a rational, objective way that does not 
require total abstinence from the practice 
of law.'¢ 

e@ Flex Time/Part Time. Many law 
firms are solving problems of conflicting 
demands on lawyer parents by offering a 
form of part-time work termed “flex-time.” 
It may consist of three or four days a week, 
or 9 a.m. to 3 p.m., five days a week. But, as 
professional responsibility sometimes 
dictates, such schedules cannot always be 
adhered to. As the term suggests, flexibility 
appears to be the key to a successful part- 
time policy both with respect to work 
arrangements and compensation. It is 
attractive from the standpoint of the 
lawyer because it helps the lawyer negotiate 
that delicate balance between family and 
career, providing the additional time 
necessary for child-care responsibilities, 
and yet allowing the lawyer to remain ac- 
tively involved in the profession. It does 
not always mean a reduction in workload, 
however. (One lawyer confides flex-time 
really means putting five or six days of 
work a week into three or four.) 

Flex-time is desirable to the legal 
employer because it ensures continuity in 
its lawyer-client relationships, creates an 
assurance of lawyer retention, can be 
profitable if devised correctly, and creates 
high morale. One female lawyer in 
Washington, D.C., stated she was 
overwhelmed to learn her firm would agree 
to such an arrangement that would allow 
her to bridge the gap between a time of 
heavy family demands and that time when 
those demands decreased. 

Hildebrand, Inc., suggests that law firms 
must consider several factors in 
considering flex-time. It must look to the 


business needs of the firm and its clients as 
well as the seniority and contribution of the 
lawyer, future potential and talent, and the 
lawyer's relationship with clients. 
Likewise, the lawyer requesting flex-time 
must consider the impact of flex-time on 
his or her compensation, growth, partner- 
ship expectations, and peer pressure. The 
arrangement can, however, be profitable if 
office facilities, personnel, and other 
services are shared, if fringe benefits and 
salaries (or other forms of compensation) 
are concomitantly reduced, and if those 
lawyers who are on flextime perform as 
well as full-time lawyers. 

Certain Wall Street law firms have 
begun using shifts simply because of the 
profitability factor. Others are 
accommodating alternatives to a 50-hour 
traditional work week solely because more 
and more lawyers are demanding it, 
claiming there is simply more to life than 
the practice of law.'” Fine, Jacobson cur- 
rently has two women associates in 
litigation working on a part-time or flex- 
time basis. Holland & Knight has one flex- 
time partner. Arky, Freed, Stearns, 
Watson & Greer, in Miami, has one 
associate who is neither on flex-time nor 
maternity leave but who for personal 
reasons prefers an alternative work 
schedule. She comes to work any time 
between 12 noon and 2 p.m. and stays each 
day until late in the evening. 

There are those, however, who are 
skeptical about whether such arrange- 
ments can work. William Weber, a real 
estate partner with a Miami law firm, and 
father in a two-lawyer marriage, expresses 
doubt about the viability of alternate work 
schedules for lawyers who seek partner- 
ship or powerful positions within their 
firms, particularly when such lawyers are 
married to each other. “There is no 
middle ground . . . to reconcile two [mar- 
ried] attorneys on what we call the ‘fast 
track.” Someone else is going to have to 
raise the children. As long as the concept of 
success correlates with those people who 
are putting in substantial time developing 
business, trying big cases, closing big deals 
. .. those people, for as long as they are 
perceived as being the really successtul 
lawyers, ... they are going to exclude their 
families. . . .” 

To those on the “fast track,” law is a 
calling, the proverbial “jealous mistress,” 
deserving total devotion and buttressed by 
the prospect of 2,000 plus billable hours per 
year with its attendant six-figure income.'* 

On that basis, many law firms resist 
alternative work schedules, claiming that 


they do not practice law on “a part-time 
basis.” Law, regardless of area of practice, 
according to many, is a full-time protes- 
sion. Theodore Klein, of Fine, Jacobson, 
reflects this attitude. While he acknowled- 
ges that the part-time arrangements for its 
two lawyer-mothers have been successful 
froma profitability and professional stand- 
point, he still resists the notion of hiring a 
part-time lawyer or accepting a part-time 
partner because he wants “people com- 
mitted to the practice of law around the 
clock, available all the time because it is the 
nature of the business.” 

Yet, apart from traditional notions, 
there is not always an explanation for such 
an insistence. Lawyers are not always avail- 
able “around the clock,” even if they are 
full-time. Conceptually, even a flex-time 
lawyer, if professional responsibility dic- 
tates, would be expected to be available if 
necessary. The task is to scale down the 
workload, so that time becomes available 
for the other commitments. 

John F. Harkness, Jr., executive director 
of The Florida Bar, has opined, “There’s no 
requirement [by the Bar] that you're a full- 
time lawyer. . . . It does not matter if you 


handle one case a year as long as you do it 
well. 

The law firm must analyze whether it 
can, from a business standpoint, accom- 
modate the arrangement, considering such 
matters as redistribution of workload, 
formulas for compensation and rechannel- 
ing of traditional career paths for partners 
and associates. Larger firms are often 
better able to make such accommodation 
than smaller firms, simply because they 
recruit lawyers each year without a specific 
set of needs for that year. This gives larger 
firms a greater labor force to accommo- 
date a flex-time work structure. 

Flex-time lawyers must make some hard 
choices as well. A lawyer-parent, for 
example, in her third year at a firm which 
generally considers its lawyers for partner- 
ship after six years, who takes a maternity 
leave and then works part-time or flex-time 
for three years, cannot reasonably expect 
to be considered for partnership in his or 
her sixth year of employment. General 
prejudice against the concept of part-time 
partners may, in some cases, force a flex- 
time lawyer to forego partnership entirely 
until he or she is full-time once again. 
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However, there is no apparent reason not 
to consider a_ flex-time lawyer for 
partnership, according to Hildebrand, Inc. 

Brooksley Born, a successful woman 
lawyer in Washington, D.C., worked for 
six years as an associate part-time lawyer, 
became a partner during that period of 
time and continued to do so for several 
years until her children were older. 
Assuming a flex-time partner demon- 
strates the same commitment, there is 
little logic to any assertion that there can 
be no part-time partners. 


Father Lawyers 

While child care has traditionally been 
the concern of women, more men are now 
actively taking part in the day-to-day care 
of their children. For the first time they are 
showing interest in paternity and child care 
leaves and flex-time schedules at their jobs. 
While this is a trend in all careers, its 
impact is greatest in the law due to the 
number of two-lawyer marriages and the 
old adage that a “lawyer's time and advice 
are his stock in trade.” 

The lawyer-father who is most often 
faced with exploring work schedule 
alternatives is the man who is married to a 
lawyer or other professional. According to 
Marty Tuohey, a psychiatric social worker 
who was a panelist at an American Bar 
Association program, parenting can result 
in negative emotions in a marriage since the 
mother-lawyer feels she is carrying far 
more burden than she should. A 
constructive way to deal with the problem 
is for men to become equally involved in 
parenting.”¢ 

Whether the impetus is the issue of 
mutuality in marriage, or a heightened 
awareness of the role of fathers in child- 
rearing,?!_ lawyer-fathers are seeking 
professional relationships with their 
employers which allow them the time to be 
with their children. However, this dual role 
for men is even more difficult for the legal 
establishment to deal with than the lawyer- 
mother. This is due in part to the tradi- 
tional role of the father as full-time bread- 
winner, and to the historical notion of 
mother as caregiver, along with the tradi- 
tional notion of total devotion to the prac- 
tice of law. 

While law firms are addressing the issue 
of alternative employment arrangements 
for their lawyer-mothers,?? they have been 
slow to respond to lawyer-fathers. The 
work schedule options available to male 
lawyers are the same as those available to 
their female counterpart.2? But lawyer- 
fathers will likely ride the coattails of their 


lawyer-mother counterparts to achieve 
working arrangements which permit them 
to balance satisfactorily being a lawyer and 
parent. 

Law firms must recognize the changing 
nature of the labor force and the revolution 
in American mores concerning child 
raising. Law students being recruited today 
are concerned with how the interviewing 
firms treat these issues. It appears that 
failure by lawyer employers today to 
accommodate lawyer-parents will result in 
greater difficulty in recruiting top 
graduates and may also result in the loss of 


While law firms are 
addressing the issue of 
alternative employment 
arrangements for their 

lawyer-mothers, they 
have been slow to 
respond to 
lawyer-fathers 


highly-trained, sophisticated lawyers who 
will be compelled to seek employment else- 
where. Legal employers are being forced to 
admit that family planning can affect their 
business. Management must realize that 
young lawyers will take time out to have 
children. Failure to plan for such eventu- 
alities will be to the detriment of not only 
the lawyer and the firm, but its clients and 
the profession as well. 


Legal Requirements 

The law itself has assisted in recent years 
in influencing the policy of law firms by 
amending Title VII of the Civil Rights Act 
of 1964 to prohibit sex discrimination on 
the basis of pregnancy.*4 Popularly known 
as the Pregnancy Discrimination Act, its 
passage was necessitated by the United 
States Supreme Court's ruling that it was 
not unconstitutional for a state employee 
disability benefit plan to exclude coverage 
for disabilities caused by “normal” preg- 
nancy and childbirth.?5 

The minimum under the law is for 
employers to provide the same insurance 
coverage on plan benefits for disability 
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stemming from pregnancy as they provide 
for any other temporary medical disability. 
This protection does little beyond the 
normal six to eight-week pregnancy 
recovery period and offers no assistance in 
the child care area. 

While the benefits and shortfalls of the 
Pregnancy Discrimination Act are beyond 
the scope of this discussion, it should be 
noted that if an employer chooses to extend 
leave time beyond the normal disability 
period, it must make such leaves available 
to male as well as female parents.¢ 

Title VII requires sex neutrality with 
respect to employment practices. 
Accordingly, parents can choose to 
structure family responsibilities in a more 
egalitarian fashion.2” As one commentator 
has concluded: “It [Pregnancy Discrimina- 
tion Act] forecloses the assumption that 
women are necessarily and inevitably 
destined to carry the dual burden of home- 
maker and wage earner. 

Since the Act has yet to undergo 
extensive judicial interpretation, its effect 
on the policies of the legal profession 
concerning alternative legal lifestyles, i.e., 
part-time or flex-time, remains to be seen. 
Such alternatives would have to be made 
available to all employees, male and 
female, lawyer and nonlawyer as well. 


Conclusion 

Judge Patricia M. Wald of the D.C. 
Court of Appeals recently summed up the 
direction which she sees women heading in 
the legal profession. Her comments are in 
part, equally persuasive for those lawyer- 
fathers who, in the years to come, will 
choose to seek alternate legal lifestyles. 
Judge Wald wrote: 


For some time to come, perhaps as far as we can 
reasonably see, women’s careers in the law will 
be different from men’s. The conflicts between 
career nurturing and child nurturing will not 
soon disappear . . . because many of us may have 
to build our own career ladders rather than 
climb the ones already in place, it is doubly 
important that we concentrate on what it is that 
we want to contribute to the law, what we want 
the law to be. . . . My point is simply that our 
profession always faces serious moral, political, 
economic and social issues, and women practi- 
tioners drawing fully on their life experiences 
have a vital and not yet fully realized contribu- 
tion to make. Women may end up with shorter, 
less continuous periods of professional activity, 
and some may have to settle for less financial or 
. . . public recognition because of the tradeoff 
with family responsibilities. Yet, in a strange 
way, that sacrifice might be our profession's 
salvation. .. . Each of us, in our personal life, has 
choices to make. We are not likely to get back 
more than we put in. Neither families nor careers 
flourish on neglect, and everyone strikes the 
balance differently.2° 


The choice perhaps need not be as long- 
term as Judge Wald suggests, but unques- 
tionably the challenges to the lawyer- 
parent, whether father or mother, are 
considerable. However, the profession is 
beginning to recognize the necessity of 
accommodating lawyer-parents who 
choose to pursue both professional ob- 
jectives and their responsibility to their 
own grape jelly fingerprinters! Bj 
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Family Law 


Confessions of a Slow Learner 


Memorable moments, or momentous adjustments—a sense of humor makes the difference for the woman 


lawyer. 


by Judge Frances Ann Jamieson 


It is rather ironic to me that I have been 
asked to write an article for The Florida 
Bar Journal issue on women in the legal 
profession. The irony is that I have never 
considered myself a “woman” lawyer or a 
“woman” judge. I readily confess to beinga 
slow learner as it pertains to prefacing the 
titles lawyer or judge with sexual connota- 
tions be they male, female, or neuter. 

The slowness started in law school which 
I attended in the 50’s when Cosmopolitan 
was a magazine with short stories and 
recipes, and centerfold was a pleat in a 
skirt. Since I was the only female in the 
criminal law class, my professor thought 
the subject of rape too racy for my then 
petal pink ears. The edict came down that I 
was excused from class for a week. I was 
slow to grasp both nunc and tunc that my 
gender was all that tender. Wouldn’t you 
know the criminal law final exam had a 
question on rape! Since I had a whole 
week, I fortunately had slowly read that 
chapter. 

Having been admitted to the practice of 
law in the Sovereign Sunshine State, I 
traveled to the county seat to introduce 
myself at the courthouse, and I had my 
blood bath right off the bat. A judge 
appointed me on the spot to represent 
three indigents in the courtroom awaiting 
trial on DWI charges. I never learned their 
names and was too scared to remember 
mine. In those prespace age days in Brevard 
County, juries were picked from idle orange 
pickers in the courthouse yard—always 
seven people for a six-person jury. When 
conducting a voir dire examination, the 
juror in seat four advised that he was a 
member of Jehovah’s Witnesses and 
whiskey had never touched his lips. I 
excused him and the jury came back in 15 
minutes with a guilty verdict. 

The second trial started immediately 
and there sat the abstainer again. He was 
excused and this time the jury took 20 
minutes to bring in a guilty verdict. The 
third trial commenced promptly, and the 
teetotaler was among the six once more. 


This time I asked him if by chance he had 
taken up drinking within the last three 
hours. I left him on the jury, and, after 30 
minutes, they came in with an acquittal 
probably out of sympathy for the slow 
learning novice. 

My first bar association meeting was 
also memorable. The speaker informed his 
audience that he had some good jokes to 
tell them but would not because there was a 
lady present. This also occurred at the next 
two meetings. It took me three whole 
meetings to figure out that I should locate 
the speaker during the social hour pre- 


ceding the dinner and tell him a few jokes. . 


To further demonstrate how slow I am, it 
took 20 years of going to bar meetings and 
serving on every conceivable committee 
for me to be elected president of the 
Brevard County Bar Association. 

The next milestone was serving on the 
Board of Governors of The Florida Bar. At 
my first meeting, the poor president, long 
accustomed to saying “gentlemen,” 
stumbled over “gentlepeople,” “gentlemen 
and lady,” “gentlemen and Fran,” “gentle- 
persons,” etc. | was slow to discern his 
dilemma. Finally, I stood up and told him 
to just keep on saying “gentlemen.” It 
didn't bother me so long as my husband 
knew the difference. 


When I became a judge, it was most 
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difficult for the attorneys to break them- 
selves of the habit of saying “sir.” They still 
have not! It does not bother mea whit, but 
you should see the looks of abject horror 
on the faces of their clients who fear they 
have lost their cases because their lawyers 
have insulted the judge. Fortunately, my 
two children did not inherit my slowness 
and they remember to call me “mother.” 
Ona more serious note, the last 30 years 
have flown by and have not been slow in 
the least. I have enjoyed tremendously the 
opportunity of being a part of the greatest 
possible profession. Happily I’m a slow 
learner in Latin, and 30 years later have 
learned of De Leproso Amovendo. BI 


Judge Frances Ann Jamieson, 
Rockledge, is a circuit judge in the 
18th Circuit and was the first woman 
elected to The Florida Bar Board of 
Governors. In addition to serving as 
chief judge of the circuit, she has been 
president of the Florida Association 
of Women Lawyers. Judge Jamieson 
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Matrimonial Commission and the 
Governor’s Council on the Needs of 
Children and the Family Law Section 
executive council. She received her 
doctor of jurisprudence from Cumber- 
land University and B.S. from the 
University of Tennessee. 

She writes this column on behalf of 
the Family Law Section, Brenda 
Abrams, chairman, and Cynthia 
Greene, editor. 
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Tax Law Notes 


Tax Policy and Administration: An Interview with 
Commissioner of Internal Revenue, Roscoe Egger 


Peter Kirkwood and Charles Muller, as co-editors of this column, recently interviewed Commissioner Egger. 
The interview focused on policies underlying recent and proposed legislation, including administrative 
problems caused or anticipated by the volume and nature of the legislation. The questions were compiled after 


Q: There is a general perception that the 
tax laws today are overly complex. From 
your point of view, has the complexity 
raised any problems in the administration 
of the tax laws, particularly with the steady 
and progressive change caused by the en- 
actment of major tax legislation each year? 
What particular problems have you had in 
this area and what might you suggest to 
prevail upon Congress to avoid this rapid 
change? 

Egger: The fact that we’ve had three 
major tax bills in less than four years has 
done violence to our L & R Division in 
trying to get out regulations for getting 
guidelines to the people to use or to find out 
what’s happening. I don’t need to tell you 
that this new legislation (DRA of 1984) is 
no exception in terms of complexity with 
new rules such as the change in accounting 
rules for so-called premature accruals. All 
of those things are significant and they 
involve very complex new approaches to 
the way we’re used to dealing with trans- 
actions in the tax law. 

I think for all of us, both in and out of 
government, the problems of all this com- 
plexity pose extremely difficult situations. 
From our standpoint, not only do we have 
to write regulations, but we’ve got to train 
some 28,000 revenue agents, tax auditors, 
and appeals officers out there to try to 
understand the complexities. I think the 
complexity is becoming a real burden on 
the public. Now the typical individual 
taxpayer isn’t touched quite as much by all 
of this because the bulk of the recent 
legislation is business-oriented. Nonethe- 
less, it still poses the problem for us of 
trying to comprehend exactly what all is 
included in the new rules as well as to write 
rules and provide guidance. 

As to what I recommend to Congress, 
the Secretary of the Treasury was directed 
last January, by the President, to engage in 
a study to simplify the tax structure in the 
country, as well as to look at the restruc- 


polling various members of the Tax Section of The Florida Bar. 


turing of the law from the standpoint of 
making it easier for people to comply with 
it. That study is well underway. Its main 
highlight is an attempt to simplify the Code 
to eliminate as much as possible the things 
that are complicating the law, certainly 
from the standpoint of individuals, but also 
from the standpoint of tax administration 
as well. It’s my hope that once that study is 
complete and the President has approved it 
and put it forward, that the Congress will 
act on it quickly and not drag the simplifi- 
cation process out for two or three or four 
years, thereby getting back into another 
election period when people are just unwill- 
ing to move forward on such legislation. 

Q: Do you perceive that this complexity 
and the rapid change is violative in any way 
of what we have traditionally abided by, 
the voluntary compliance system? Do you 
see any breakdown in that area? 

Egger: I think that the people are prob- 
ably using that as an excuse, but I don’t 
find very much in complexity and rapid 
change that provides any genuine basis for 
the deterioration in compliance. I think 
that’s happening, but I don’t think it’s a 
result of frustration with the complexity, 
although some people tend to use that as a 
rationalization for noncompliance. 
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Q: Is the tax system moving away from 
one of voluntary reporting and voluntary 
compliance, and if so, what administrative 
measures are being taken? 

Egger: The system is not entirely one of 
voluntary compliance. We’ve had that sit- 
uation with us since 1943 when wage and 
salary withholding first came into place. 
Certainly it is not voluntary on the part of 
the workers to have their taxes extracted 
from their compensation in the form of 
withholding before they file a return. How- 
ever, I think what we’re talking about is 
taxpayers willingly doing what the law 
requires them to do without any necessity 
for direct enforcement action on the part of 
the Internal Revenue Service, and in that 
sense I don’t see the voluntary nature of the 
system changing. 

I think that the whole concept, of tax 
administration today is certainly different 
than it was 15 years ago when we in the tax 
administration world relied almost exclu- 
sively on the traditional one-on-one audit 
or examination. Today we have some hun- 
dreds of millions of pieces of third party 
data coming into the system that are used 
to verify or to correct returns that don’t 
include certain information or fail to report 
it properly. We are moving much more in 
that direction to ensure compliance. By 
next year we'll have the capacity to match 
up 100 percent of that data as it comes in to 
the Internal Revenue Service, because all 
of it will either be machine readable or in 
magnetic tape form. We'll have the capabil- 
ity through new optical scanning equip- 
ment to at least enter all of it into the 
system. 

Q: We have discussed complexity and 
rapid change in the tax laws. Regardless of 
the reasons, some taxpayers perceive the 
tax laws as being inequitable; therefore, 
they fail to comply with them. If there is a 
simplified Internal Revenue Code, do you 
think there will be any relationship between 
compliance and simplification? 
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Egger: It’s a subjective thought. We cer- 
tainly know that some people rationalize 
their own transgressions on the ground 
that—if others are not paying their fair 
share, why should I? We’re in the process of 
doing a sampling survey around the coun- 
try. We don’t have the results yet, but the 
preliminary results indicate that there is a 
fair amount of that rationalization going 
on in the country. Now, how individuals 
react, or how they in fact do act, as 
distinguished from simply stating that to 
an interviewer, is something that’s pretty 
hard to quantify. 

Q: What do you perceive to be the 
future of some of the specific simplification 
proposals that we have heard about, such 
as a flat tax or national sales tax? Is there 
any realistic probability that we might 
actually have those types of proposals 
enacted? 

Egger: I think so. The study that I 
referred to earlier by the Treasury is looking 
hard at the flat tax concept. I think it’s a 
foregone conclusion that the flat tax in its 
pure form simply isn’t going to fly, and the 
main reason is that there seems to be no 
way to avoid the impact of that ina manner 
that would be acceptable. It would hit the 
middle income level groups very, very 
heavily and would provide a tremendous 
windfall to the upper income levels. I don’t 
think anybody is really disposed to want to 
put that forward. However, flattening the 
tax base means necessarily either including 
some more things in the base of taxation or 
eliminating some deductions and/or cred- 
its. I think that clearly is the direction to be 
looking at as we get further down the road 
in the restructuring of the income tax 
portion of the Code. 

In addition, we will be looking at value 
added on national sales tax as potential 
revenue sources, possibly to supplement 
the income tax if it is needed in order to 
maintain the level of revenues that might be 
lost by some changes in the income tax law 
itself. We won’t know that until we have 
reached the point when we are ready to 
assess the changes in the income tax law, 
the effect on overall revenues, and the 
effect on different income levels. 
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Q: Do these proposals conflict at all 
with the current administration’s pledge of 
“no new taxes”? 

Egger: No. The study to date is aimed at 
staying revenue neutral. The idea is not to 
increase the tax impact on the public and 
not to alter materially the tax impact on the 
different segments in the tax-paying public. 

Q: Given Washington’s political climate, 
the need for equity, and the role of special 
interests, what chance do you personally 
feel there is for proposals which truly 
simplify the Tax Code rather than merely 
creating new complexities? 

Egger: If we can fashion a truly simpli- 
fied tax Code, I am speaking now basically 
of the individual income tax, we can fashion 
a Code that will portend for the vast 
majority of the taxpayers a much simpler 
law, one easier to comply with, one less 
complicated in terms of making sure they 
haven’t missed something, and at the same 
time not to increase the tax impact on 
them. 

There are going to be a lot more of those 
that will be pushing to have simplified tax 
laws enacted than there will be those who 
oppose it because they see themselves hav- 
ing to pay more tax than they are currently 
paying. My feeling is that out of the 100 
million or so people in this country who 
have to file returns, there will be a great 
many more of those in favor of simplifica- 
tion than there will be the ones who find 
themselves missing some of the goodies 
that they are currently enjoying. 

Q: If there is a simplified tax system, 
what do you think the impact will be on tax 
accountants and tax lawyers from an inter- 
pretative standpoint? Will the law be so 
simple that the roles of the professionals 
are decreased because of the level of inter- 
pretation needed? 

Egger: I think it is not likely to change 
that aspect at all. I think that to the extent 
that we look to other means of revenues 
such as a value added or a national sales 
tax, that each of those has its own complex- 
ities, certainly from the standpoint of the 
business community. I just don’t see us ever 
reaching the point where we can collect the 
seven or eight hundred billion dollars that 
we have to collect in gross revenues around 
the country each year without complexity. 

Q: What would be the effect of the tax 
simplification matters on the Internal 
Revenue Service, especially with regard to 
your allocation of resources and man- 
power? 

Egger: Well, we’re looking at that from 
that standpoint. Part of the study is to try 
to find areas where we are experiencing 


controversies or difficulty of audit and 
verification that are disproportionate to 
the effect of the particular item, so we are 
looking at the various areas that are cur- 
rently those of the greatest controversy to 
see if there is some way to cut that down. 
What we’d like to do, of course, is to be able 
to reach the time when the vast majority of 
the individuals in this country can comply 
with the tax law and that there will be 
enough verification in the system to permit 
us to deal with the monitoring of the system 
that needs to be done without disturbing 
the taxpayers very much. At that time, we 
could confine our audit activities to those 
that are much more complex and those 
areas where there are compliance problems 
of some sort. 

Q: Taxpayers and tax advisors in 
Florida, particularly, are acutely aware of 
“piggy-backing” and inter-relationships of 
the state code to the Federal Code. When 
federal legislation is formulated, are you 
aware of studies or any consideration given 
to the rippling effects that occur at the state 
level? 

Egger: We do know that Congress is con- 
scious of the impact on states. I’d have to 
say that, somewhat unfortunately, a lot of 
the changes in the Internal Revenue Code 
get made ona kind of an “off the top of the 
head” basis and at the last minute. They 
aren’t as scientifically thought out as we 
would hope, and as a consequence there is 
very little, if any, time to assess the impact 
that legislation will have on the states’ 
revenues. 

Q: What do you foresee as the use of the 
tax shelter registration information within 
and by the Internal Revenue Service? 

Egger: Let me tell you howit got started. 
As you must know, the tax shelter syndrome 
has overtaken the country over the last 10 
or 12 years and reached the point where a 
very, very large number of returns are 
affected one way or another by people 
investing in so-called tax shelters. Our 
initial response to that was simply to wait 
for the returns to be filed and then try to 
identify those that needed to be examined 
and possibly corrected. We have never had 
anything like a data base or any way to get 
at the universe. We don’t know, for. exam- 
ple, how many tax shelters are involved, in 
what areas, what kinds of shelters are out 
there, and so on. 

The tax shelter registration legislation is 
an attempt to fill in a gap that is left in the 
registration with the SEC and some of the 
blue sky agencies of the states where there 
are created fairly sizable exceptions to 

registration. We devised the idea of a 
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limited registration which would provide 
us with minimum information that could 
form a data base on which to base our own 
planning and our own evaluation of the 
effectiveness of our procedures. We con- 
cluded to request that the Congress enact 
this registration requirement. This would 
permit us to capture a fair amount of that 
data and then be able to relate it through 
the use of a unique numbering system to 
the 1040 return itself, so that we’d be able to 
tell where in the country certain things are 
happening, the nature of it, how many 
dollars are involved in this kind of a tax 
shelter versus that kind. 

It is basically a planning tool, and one 
that gives us, for the first time, some feel for 
what we’re attempting to deal with rather 
than waiting until after the fact. It’s all in 
keeping with our approach to an upfront 
effort to cope with this growing tendency 
on the part of some folks in the country to 
use tax shelters that are clearly outside the 
ambit of the tax law and to correct it. 

Q: The new proposed temporary regula- 
tions dealing with the definition of the term 
tax shelter and tax shelter ratio are ex- 
tremely broad. Why sucha broad interpre- 
tation? 

Egger: We aimed it to be broad primarily 
because again it’s aimed at a data base. It’s 
not intended only to go after the bad guys. 
What we’re trying to do is find out what’s 
there. If we had an SEC requirement that 
all of these people register—that would be 
one thing. But clearly, the current require- 
ments of security registration just don’t 
include a lot of the things that we seek, so 
our idea here is to make it broad. The 
amount of information that has to be 
furnished by the promoter is fairly min- 
imum. We are prepared through the use of 
current technology to input all of that 
information into our system and to develop 
a fairly significant data base early on. We 
don’t want anybody to think that this was 
an aim to get at solely the abusive type 
shelters. We’d like to know what the others 
are out there as well. 


Q: This is going to place a great burden 
on some of the nontax sensitized attorneys 
such as a real estate lawyer who may not 
have a strong tax background but may be 
involved in a transaction which is nota tax 
shelter in the traditional sense. 

Egger: Right. We understand that 
there’s a learning curve here that is going to 
take some time. I don t know of any other 
way to do it and still accomplish our 
objective. 

Q: Have there been any projections on 
compliance effects as a result of the tax 


shelter registration program? Q: That Code §7430 applies to proceed- 
Egger: No.I’m satisfied that because of | ings commenced before 1986. What is your 
the registration requirement, there willbea position with respect to possible repeal or 
lot more care given to what is told to a _ revision or extension of that section? 
potential investor. I think that there will be Egger: I have never objected to compen- 
a great deal moreconcernonthe partofthe satinga taxpayer where for whatever reason 
investor, since we have the requirement, the government brings an unreasonable 
that they include the unique numbering in _ action or takes an unreasonable position, 
their return, so it seems to me it willhavea so that the taxpayer is put to a great 
very positive effect on compliance. I think expense when clearly on the face of it, he 
that will be true psychologically as well as should not have been. However, I have said 
otherwise. to the Congress over and over again this 
Q: Among the private practitionersthere should be a two-way street. In other words, 
is always great interest in attorneys’ fees _ if people are going to bring the government 
provisions. Concerning the impact of the _tocourt in unreasonable postures then they 
Code section awarding attorneys’ fees to should pay that cost as well. A two-way 
the prevailing party, includingthe proceed- _ street will probably eliminate a lot of 
ings in Tax Court, hasthat hadaneffecton unreasonable litigation, and I suspect 
the litigation position of the Internal Rev- strongly that the government will benefit a 


enue Service? great deal more by such a statute than the 
Egger: No, it really hasn’t. To date, if taxpayers as a group. 
anything, I think it’s been probably helpful. Q: We've been speaking about income 


I can’t think of a single case where we’ve taxes. Whether it’s within or without the 
done anything different than we would _ simplification process, what do you see as 
have done otherwise but for that provision _ the long-term prospects for estate, gift, and 
in the law. It’s had very little impact onus; generation-skipping taxes? 

it certainly hasn’t changed any overall Egger: My personal preference is that 
approach to litigation. eventually the federal estate tax be phased 
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out. I think it has served its usefulness in 
our society. The estate and gift tax was 
enacted at a time when the income tax 
impact was quite minimal. People were 
able to build up huge fortunes, which 
somehow was deemed to be anti-American 
or anti-social or both. Thus, we put some 
fairly staggering bites on the accumulation 
of wealth and to a very, very large extent 
people have been able to circumvent those. 
My feeling is that there is precious little 
revenue to be had from the tax and so, but 
for whatever the immediate revenue impact, 
it seems to me it ought to be phased out. 


Q: There has been a perception among 
some tax practitioners that in recent years 
the Treasury, and to the extent involved, 
the Internal Revenue Service, has made an 
effort to issue very lengthy and complex 
regulations that encompass and anticipate 
all types of transactions that may arise 
under particular new legislation, and that 
this tendency has contributed to the length 
of time, that regulation projects are held 
up, thus extending the time during which 
practitioners have relatively little guidance 
on the application of the law. Is this change 
something that was intentional, and if so, 
why? 


Egger: It’s not intentional, certainly with 
us. I think what has happened is that over 
the years the degree of involvement of the 
Internal Revenue Service and the tax legis- 
lative counsel’s office of Treasury has 
grown. We discovered that our regulations 
are being nitpicked in an extensive fashion 
even before they come out in proposed 
form and this has had a tendency to hold up 
the process. But we have agreed with 
Treasury, and certainly we're doing that 
today in connection with the new law, to 
try to use the question and answer approach 
because it is easier to draft than regulations 
the other way. 


We are also inviting both issue papers 
and comments and suggestions from the 
practitioner community, and finally we 
have agreed that we’re not going to hold up 
these regulations which really need to get 
out to provide guidance until we have 
answered every question or we have dealt 
with every issue, but rather we'll put them 
out and issue them ina series. For example, 
I think the regulations on the premature 
accruals is a new area so extensive that we 
couldn’t possibly hope to anticipate every 
issue. We’re going to come out with ques- 
tions and answers dealing with the issues 
that we comprehend at the beginning and 
hope that those will invoke further com- 
ment from the community. Then we can go 
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on with another issue. We are trying to turn 
that around. 

Q: Are there any plans for private letter 
rulings to be used as an authoritative 
source or, conversely, are there any plans 
to either eliminate the private letter ruling 
concept entirely or charge taxpayers for the 
cost of obtaining them? 

Egger: Let me answer that question in 
reverse order. We’ve dropped the idea of a 
charge for a private ruling, certainly at the 
moment. Some rulings are mandated by 
the statute and others are not. The ruling 
process is a two-way street. We learn from 
it as well as the taxpayers, and I m not sure 
how we would charge for it. My preference 
would be to leave that concept alone for the 
moment. I recognize the validity of the 
concept of a user charge, but since it is a 
process available theoretically to all tax- 
payers and with the complexity of the 
revenue laws, I’m not sure that the gov- 
ernment doesn’t save more in the long run 
by being able to deal with these issues up 
front rather than to wait until somebody 
stubbed his toe in a return. 

As to the precedential value, the Con- 
gress provided in the Code that it would 
not be used as a precedent. There is a very 
good practical reason for that. If it is to be 
used as precedent, then it simply has to go 
through a much more extensive review 
process than is the case today. 

There are many, many cases where we 
put out a published ruling ona concept that 
was initiated originally in a letter ruling 
request where we find that we changed our 
minds after the letter ruling was issued. If 
we are going to have to issue private rulings 
in precedential fashion, then we’ve got a 
serious problem with the continuing viabil- 
ity of the letter ruling process. On the other 
hand, I have to recognize that when we are 
ruling consistently time-after-time on a 
particular issue, the taxpayer community 
has some right to assume this is the position 
we are taking. We’re trying to wrestle with 
that to see if there is any way to deal with 
that in a middle ground fashion. I’m not 
sure there is, but certainly we are going to 
look at it. 

Q: There are certain provisions in the 
recent Deficit Reduction Act, specifically 
Code §483, the original issue discount 
rules, and immediate recapture rule on 
installment sales, that are viewed by some 
practitioners as “phantom” income (taxable 
income in situations where there is no 
economic income within a transaction). Is 
there any validity to that view, and, where 
does that theory stop? 

Egger: I don’t subscribe to that theory. I 


think what each of those things is intended 
to avoid is the twisting of transactions 
under certain features of the Code to where 
they produce an uneconomic result, such as 
in the case of OID when one simply defers 
the impact of either the income side or the 
deduction side of interest or the cost of 
money for a period that doesn’t relate in 
some way to the usual time value concept. 
Each of the mentioned provisions is in 
there for the purpose of trying to head off 
potential abuses. 

Q: Are there any special plans to in- 
crease audit activity in the qualified defer- 
red compensation area in light of the 
extensive amendments that will have to be 
made to plans as a result of TEFRA? 

Egger: I'd like to do it and it should be 
done. Unfortunately, the resources aren’t 
there to make a massive effort, so we’re 
going to take another approach. 

Q: How do you feel that you’ve done? 
You took office in 1981 and had certain 
goals that you identified then. Howdo you 
assess yourself as a Commissioner to date? 

Egger: I will leave that question to pos- 
terity to decide. I think it’s premature for 
me to try to make any judgment about 
what has been accomplished while I’ve had 
the job. However, I think the Service itself 
has made tremendous strides, particularly 
in much more efficient utilization of re- 
sources. We’ve made dramatic progress in 
terms of the use of technology in tax 
administration. BI 
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Criminal Law 


Dealing With Misconduct of a Prosecutor 


This month’s two-part column offers advice on defense counsel's objections to the prosecutor's statements and 


by Henry B. Rothblatt 


It is the duty of a prosecutor to seek 
justice and to see that those guilty of crimes 
are brought to that justice. However, since 
our system of justice is based on the 
adversary battle in the courtroom, this 
rather naive notion of a prosecutor’s duty 
can be overwhelmed by the temptation of a 
prosecutor to fight only to win. 

Rising crime rates and the accompanying 
public pressure on the prosecutor’s office 
to do something about criminal activity 
hardly helps matters any. The public sees 
the ideal prosecutor not as the lawyer who 
plays the role with most integrity ina ritual 
designed to determine the truth. They 
clamor only for the prosecutor who man- 
ages to send away the greatest number of 
people accused of crime. 

Most prosecutors are aware that they 
must work against any tendency to oppress 
the defendant with the many resources they 
have at hand. The police forces, the vast 
finances of the government offices full of 
clerks and assistants, and crime labora- 
tories are a few of the powerful instruments 
they can command against one defendant. 

Most defendants have none of these 
resources to use to defend themselves, and 
often they have little money. It takes a 
prosecutor with an abiding sense of per- 
spective and respect for others to avoid the 
tactics of overkill in his prosecution of an 
accused. 

As a defense attorney, you had best arm 
yourself with some sense of the pressures 
and temptations that plague prosecutors. 
Even the best prosecutor gets carried away 
and occasionally oversteps the boundaries 
of fairness. The prosecutor’s inflammatory 
remarks in the courtroom can have grave 
consequences for your client. 

Such comments will occur often, even 
from the mouths of relatively sober men 
with no particular ax to grind against your 
client. The defense attorney will have to 
know how to deal with these comments 
which can be very powerful in their effect 
on the jury.! 


prejudicial comments by a trial judge. 


You must, of course, object to every in- 
flammatory or prejudicial remark the pro- 
secutor makes. When you object, apologize 
for the interruption and then state the 
grounds upon which the remark is objec- 
tionable. 

The prosecutor’s summation should 
always be recorded. It is possible that you 
will have so many objections to register 
during the course of the prosecutor’s sum- 
mation that the judge may be irritated. If 
you sense this happening, ask the judge if 
you may state your objections at the con- 
clusion of the prosecution’s remarks. How- 
ever, you should always object immediately 
to any patently inflammatory statements. 

Experience will, of course, sharpen your 
sensitivity to these kinds of improper 
remarks. However, the following general 
guide to those prejudicial and improper 
remarks which you as a defense attorney 
must constantly watch for should help 
prepare you for the challenge. 

Unless the prosecutor’s remark is clearly 
intended to inflame the minds of jurors, the 
prosecutor can appeal to the jurors” sense 
of civic responsibility. He can point out the 
evil consequence of their failure to perform 
their duty.2, He cannot, however, coerce 
them into coming up with a guilty verdict 
or arouse their fears of public disapproval 
if they don’t vote a guilty verdict.3 He 
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cannot urge a conviction on the ground 
that the public desires it.4 

Generally, the prosecutor can properly 
comment on the failure of the defendant to 
produce witnesses on his behalf in certain 
instances. He can do so if the witnesses are 
more accessible to the defense than to the 
prosecution and if they know things which 
would help the defendant substantiate his 
story.5 In any other circumstance, the pro- 
secutor cannot properly comment on the 
defendant’s failure to produce witnesses, 
and the defense lawyer must object to any 
such reference. 

Also, where the defendant has not put 
character in issue, the prosecutor cannot 
properly comment upon the defendant’s 
failure to produce character witnesses.® 

A prosecutor’s remark that defense 
counsel is attempting to or had suppressed 
facts is prejudicial and grounds for a new 
trial if the judge does not instruct the jury 
to disregard it. So, for example, a comment 
by the prosecutor that he would have been 
able to prove much more on the defendant 
if the defense attorney had not objected so 
often is reversible error.” 

Reference by the prosecutor to facts not 
in evidence has been found error to neces- 
sitate a new trial. It was reversible error for 
the prosecutor to refer to incriminating 
statements which were not in evidence but 
which were made to him by the accused.® 
And it was reversible error for the prose- 
cutor to remark that the defendant came to 
him and offered to plead guilty to a lesser 
offense.? 

The courts have generally held that it is 
improper for the prosecutor to raise new 
matter or new points during summation." 
However, your objection to such a remark 
will be sustained or denied at the discretion 
of the trial judge. Only his obvious abuse of 
discretion would constitute reversible 
error.!! 

You must request a surrebuttal when the 
prosecution raises new matter in his sum- 
mation. Your failure to request may be 


regarded as a sign that the prosecutor’s 
statements did not harm the defendant.!? 

Where punishment is imposed by the 
court and not the jury, you must object to 
any prosecution comment on the duration 
of imprisonment for the crime.'3 Where the 
jury determines the penalty, the prosecutor 
may comment on the punishment.'* How- 
ever, he may not appeal to the jury for the 
death penalty in order to save society the 
expense of maintaining the defendant in a 
prison.!5 

When the prosecutor points out the possi- 
bility of pardon or parole in an attempt to 
convince the jury they should impose the 
harshest possible prison sentence or the 
death sentence, you should object. In your 
objection, you should point out that the 
prosecutor’s comments are calculated to 
appeai to the juror’s fears and are im- 
proper.!¢ 

Where the judge fails to take corrective 
action and warn the jury to disregard the 
comments, he may be in error. Remember 
that your objection may not be sustained. 
The judge must assess the impropriety of 
the statement, and he may decide against 
you. However, don’t take any chances. You 
must cover yourself in the record. 

You should not allow a prosecutor to 
state in the presence of the jury that the 
jury’s mistaken finding of guilt could be 
corrected by another authority or court. 
Such statements have been held to be 
reversible error by the higher court.!7 

A prosecuting attorney has the right to 
state his views as to what the evidence 
shows. However, you must object when 


by Henry B. Rothblatt 


The impartiality of the trial judge is 
absolutely essential to our judicial system. 
Without this impartiality, the proceedings 
of our system would bear no resemblance 
to justice but would instead become the 
kind of mockery of justice which flourishes 
in authoritarian societies. 

As an attorney, you have a professional 
duty to guard against possible prejudicial 
conduct on the part of a judge. Most judges 
who are prone to prejudicial statements or 
conduct are unwittingly rather than pur- 
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such views are based on facts not shown by 
the evidence produced at trial.!8 

The prosecutor’s references to the race, 
nationality, or religious group of the de- 
fendant are not necessarily improper.'9 
You must, however, object to any reference 
which you feel will prejudice the defendant’s 
case and may deprive him of a fair trial.?° 

Always object to a prosecutorial refer- 
ence to the defendant’s prior convictions. It 
is improper during the course of a trial for 
the prosecutor to refer to the fact that the 
accused has committed other crimes.?! You 
should also, of course, always object to any 
prosecutor’s reference to the fact that the 
defendant has failed to testify in his own 
behalf.22 


One Final Word 

The manner in which you object to a 
statement by the prosecutor is important. 
If he has said something damaging to your 
client, you do not want to increase the 
impact of his statement by emphasizing it 
with your objection. It is possible that the 
jury may miss some of what the prosecutor 
says until you draw attention to it. 

Especially if the prosecutor’s remarks 
contain subtle or overt appeals to passion 
or prejudice, you do not want your objec- 
tions to highlight them. You will often 
want merely to note your general objection 
in as simple a manner as possible. If your 
objection is sustained, you will have ac- 
complished your purpose without calling 
much attention to the prosecutor’s words. 
If for some reason your simple objection 
does not suffice, request a conference at the 


Protecting Your Client from Prejudicial 
Conduct of Trial Judge 


posefully biased. Few judges who are pre- 
judiced are actually aware that they are 
conducting themselves in a manner which 
abuses the defendant. Nonetheless, such 
conduct does occur. And whatever the 
motive behind such behavior, you must be 
prepared to object to it and to do all you 
can to protect your client from any resulting 
injury to his case.! 

Your position as a defense attorney 
faced with an obviously prejudiced judge is 
a thorny one. You must manage to state 


bench. State your objection out of the 
hearing of the jury, but make certain it is 
recorded. Oo 
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objections whenever necessary to form a 
complete and accurate record of events and 
to ensure full appellate review. On the 
other hand, too many objections will often 
antagonize the judge and may lead the jury 
to think that you are desperately trying to 
stem an avalanche of evidence against your 
client. 

To ease the difficulty of this situation, 
always state your objections firmly and 
calmly. Give the jury and judge the impres- 
sion that you are under control, and that 


you are merely doing your duty, which any 
rational person would do in your position. 
In other words, you don’t want to give the 
impression of being defensive or argumen- 
tative. You can raise a whole wave of objec- 
tions without appearing to be obnoxious or 
disruptive if you do so forcefully but not 
excitedly. 

You may wish to take the sting out of a 
series of objections by saying, “The de- 
fendant objects,” rather than “I object.” 
Never fail to enter an objection when you 
feel one is necessary. Your failure could be 
fatal to your client on appeal. 

Never enter objections frivolously, how- 
ever. This is, of course, when practice and 
skill become very important. Attorneys 
with long experience sense when an objec- 
tion is called for and when it really is not. 
Only years of practice make it possible for 
an attorney to develop this sense thorough- 
ly. Short of those years of experience, the 
best you can do is to know your law and 
stay awake. Don’t let anything slide by you. 


Range of Possible Misconduct by Judge 

The range of possible prejudicial mis- 
conduct is broad. A judge may disregard 
your client’s rights. He may say things 
which indicate he believes your client is 
guilty, or he may prejudice your client with 
sarcastic remarks, facial gestures, or 
through the general manner in which he 
deals with you. 

The court cannot interfere with your 
prerogative to develop the evidence as you 
see fit. If, during your direct or cross 
examination of a witness, the judge tells 
you to “stop wasting time” or to “move 
along to something else,” or if he tries to 
take over the questioning, tell the judge 
firmly and respectfully, “Your honor, the 
defendant has the right to develop his proof 
and conduct his examination in an orderly 
manner, which he is prepared to do.” 

If the judge interrupts your cross exam- 
ination of a prosecution witness and tries to 
rehabilitate him, as often happens, you 
must gently but firmly insist upon your 
rights. Say, for example, “Your honor, I 
would appreciate it if you would permit me 
to continue with my examination. I intend 
to cover the precise points which your 
honor is suggesting.” If the judge continues 
in this way, you can say, “Your honor, the 
defendant excepts to these interruptions of 
the cross examination. These interruptions 
break counsel’s train of thought and serve 
to deprive the defendant of his constitu- 
tional right to effective assistance of 
counsel.” 

The judge should not, during the ques- 


tioning of your client or defense witnesses 
intimate by facial expression or gesture a 
disagreement with testimony. His question 
and statements should not indicate dis- 
belief.2 This keys the jury to credibility 
which you are trying to avoid. When this 
happens, object. For example, “Your 
honor, the defendant respectfully excepts 
to the tones and inflection in which your 
honor is putting questions to the witness. 
He respectfully suggests that the question is 
improper as the jury must remain the sole 
judge of the credibility of witnesses.” 
Reversible error has been held for a trial 
judge to nod his head during summation in 
apparent disagreement with defense coun- 
sel.3 You can see how in such a situation it 
would be crucial for defense counsel to 
object verbally to the judge’s conduct. The 
dry printed word is all the appellate court 
has to review. Unless you raise objections, 
the reviewing court may never know about 
the judge’s nod of disagreement, his sneer 
at the defendant, or his sigh of disbelief. 
You must always object to a trial judge 
who commits error by showing his disbelief 


in your client’s testimony or indicating a 
belief in his guilt. 


The judge’s harassment or disparage- 
ment of you as defense counsel can consti- 
tute reversible error. The trial judge must 
not embarrass you in front of the jury by 
making disparaging remarks about you. 
Some examples of prejudicial misconduct 
of this type which have led to reversals are 
comments in an ironic vein when defense 
counsel offered to stipulate to a fact,‘ the 
characterization of a defense motion as 
“foolish” or “silly,”5 or asking a defense 
attorney who interposes objections to cer- 
tain testimony if he wants to keep the truth 
from coming out.® As defense attorney you 
are absolutely entitled to be treated by the 
trial judge in a manner which will not 
prejudice the rights of your client.” 


The trial judge is obligated to answer all 
questions submitted to him by the jury.® 
His answers must be given in open court 
with an opportunity to the defense to 
interpose timely objections. The judge may 
not attempt to ease the burden on the jury 
by telling them that if the defendant is 
found guilty his sentence will be suspended,? 
or that he has the right to appeal.!® 


The above are some of the problems you 
may run into with a prejudiced judge. Do 
not allow timidity to prevent you from 
standing up for your client’s rights. Your 
failure to object toa trial judge’s prejudicial 
misconduct may later be viewed as an 
intentional waiver of right and may also 
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subject you to later attack for failure to 
render effective assistance of counsel. O 
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During the 1983 session of the Florida 
Legislature, the Florida banking industry 
was unalterably opposed to proposals for 
interstate banking. In the 1984 legislative 
session, it actively promoted interstate 
banking. As a result, the Florida Regional 
Reciprocal Banking Act of 1984, Ch. 84- 
42, Laws of Florida, was enacted to autho- 
rize bank holding companies based in 11 
southeastern states and the District of 
Columbia to acquire Florida-based banks 
and bank holding companies, if the home 
state of the acquiring institution recipro- 
cates by giving like authority to Florida’s 
bank holding companies. 

The change in the attitude of the Florida 
banking industry in just one year reflects 
the fundamental changes occurring in the 
financial services industry nationwide. 
Those changes also explain why a 10-page 
statute with 13 technical definitions was 
required to accomplish the facially simple 
goal of interstate banking on a regional 
reciprocal basis. 

Since the founding of the nation, a 
debate has existed between those favoring 
a centralized banking system modeled on 
European central bank and those favoring 
a decentralized system regulated by both 
the states and the Federal Government. 
The underlying concern has always been 
the same: would local needs be ignored by 
central bankers whose attention is focused 
on matters of national and international 
concern? 

In order to gain some of the benefits of 
centralization without sacrificing the bene- 
fits of local controls over banks, in 1927 
Congress enacted the McFadden Act, 12 
U.S.C. §36. The McFadden Act broadened 
the powers of national banks, in part, by 
permitting national banks to branch, but 
only to the extent state law permitted state 
banks to do so. Recognizing states’ con- 
cerns, Congress limited the power to branch 
to the state in which the national bank was 
“situated.” 


by J. Thomas Cardwell and Michael P. McMahon 
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The Regional Reciprocal Banking Act of 1984: 
Florida on the Cutting Edge of Interstate Banking 


Most states continued to have restrictive 
branch banking laws. In an effort to grow 
larger, banks sought ways around branch- 
ing limitations. One approach was the 
bank holding company structure. By creat- 
ing a corporation to own multiple banks, it 
was possible to avoid branching limita- 
tions.? 

Congressional fears regarding the ability 
of holding companies to evade regulation 
and to concentrate economic power re- 
sulted in the enactment of the Bank Hold- 
ing Company Act of 1956, 12 U.S.C. 
§1841, et seq.3 One of the means used by 
Congress to achieve its purpose was the 
Douglas Amendment, 12 U.S.C. §1842, 
which prohibits bank holding companies 
from acquiring banks outside the state in 
which the holding company maintains its 
principal place of business, unless the state 
into which the holding company desires 
entry expressly authorizes such entry by 
statute. 

In the last 20 years the greatest rate of 
economic growth has been in the Sunbelt. 
Both in terms of economic growth and 
population growth, Florida has been one 
of the leading states. Many of the former 
customers of the largest banks in the coun- 
try (known as money center banks) have 
moved to Florida, and many of the busi- 
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nesses that were served by money center 
banks are now wholly or partially located 
in the state. Faced with a relatively stagnant 
market at home and seeing growth occur- 
ring elsewhere in the country, it was in- 
evitable that money center institutions 
would seek to engage in banking activities 
across state lines. 

One of the first assaults on geographic 
limitations took place in Florida. Bankers 
Trust New York Corporation attempted to 
form a subsidiary to engage in providing 
investment management services from 
offices in Palm Beach County, Florida. 
Before the Federal Reserve Board acted on 
Bankers Trust’s application to form the 
subsidiary, the Florida Legislature enacted 
F.S. §659.141(1) (1972), to prohibit such 
interstate ownership of banks, trust com- 
panies and investment advisory service 
offices. The statute was challenged on 
constitutional grounds. Following a con- 
voluted eight-year history, the United 
States Supreme Court ruled that the statute 
was unconstitutional under the commerce 
clause.‘ 

The decision in Lewis opened the door 
for out-of-state bank holding companies to 
establish investment advisory offices and 
nondeposit trust companies in Florida. A 
number of money center holding com- 
panies quickly established such subsidiaries 
in Florida. Meanwhile, other interstate 
nonbank acquisitions were being made. By 
the end of 1982, non-Florida bank holding 
companies operated 56 mortgage banking 
offices in Florida, 286 finance company 
offices, 97 loan servicing offices, 32 leasing 
offices, 20 trust companies, 16 financial 
advisor offices, and 317 offices engaging in 
other activities. Florida was second only to 
California in the total number of interstate 
banking offices.5 

However, out-of-state institutions still 
were unable to participate in taking the 
deposits being generated by Florida’s 
dynamic economy. In 1981 a new approach 
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was undertaken. Continental Illinois Cor- 
poration applied to the Florida Depart- 
ment of Banking and Finance to establish 
an industrial savings bank in Florida. 
Industrial savings banks were established 
originally as small loan companies. Their 
funds for lending came either from invest- 
ments or from time deposits. As part of the 
1980 revision of the Florida Banking Code, 
industrial savings banks were given the 
power to offer NOW accounts. These are 
the functional equivalent of checking ac- 
counts. In prior years the Federal Reserve 
Board had approved the interstate owner- 
ship of industrial savings banks by bank 
holding companies because they did not 
have the characteristics of true banks. If it 
were permitted to acquire a Florida indus- 
trial savings bank, Continental Illinois 
would be able to engage in interstate retail 
deposit taking. 

The Comptroller of Florida refused to 
process the application because Florida’s 
industrial savings banks had powers equi- 
valent to those of commercial banks. Con- 
tinental Illinois then brought an action 
against the Comptroller, Continental Illi- 
nois Corporation v. Lewis, Case No. TCA 
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81-0944-WS (N.D. Fla.), challenging his 
power to refuse the application. Several 
other money center institutions quickly 
followed Continental Illinois’ lead by filing 
applications to charter industrial savings 
banks. With events moving so quickly, the 
Florida Legislature enacted a moratorium 
on further chartering of industrial savings 
banks, Ch. 82-214, Laws of Florida, to 
permit time to study the situation. The 
moratorium expired on July 1, 1983. 

In the meanwhile, on the political front, 
several money center banks made an exten- 
sive lobbying effort in the 1983 session of 
the legislature. The goal was enactment of a 
bill which would permit non-Florida bank 
holding companies to acquire Florida 
banks and bank holding companies, if the 


. acquiring institution’s home state granted 


reciprocal rights to Florida bank holding 
companies. Since New York, Alaska, and 
Maine were the only states that allowed 
entry across their borders at that time, the 
bill essentially would have been a New 
York-Florida interstate banking law. The 
proposal did not pass, but it had become 
clear to observers that the existing structure 
and limitations of interstate banking were 
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going to be continually challenged. 
Thereafter, several developments con- 
tributed to focusing attention on interstate 
banking issues. In December 1983, the 
United States district court entered an 
order in the Continental Illinois Corpora- 
tion industrial savings bank litigation di- 
recting the Florida Department of Banking 
to process Continental Illinois’ application. 
(The 1984 Florida Legislature abolished 
the chartering of all new industrial savings 
banks. Ch. 84-216, §34, Laws of Florida. 
The constitutionality of this abolition is 
now being contested by Continental Illinois 
Corporation in the same proceeding.) 
Also in December, the Federal Home 
Loan Bank Board gave permission to 
Citicorp to acquire Biscayne Federal Sav- 
ings and Loan Association in Miami. This 
was done under the failing institutions 
provisions of the Garn-St. Germain De- 
pository Institutions Act of 1982, Pub. L. 
No. 97-320, 96 Stat. 1469. The Federal 
Reserve Board approved this acquisition in 
January 1984, ruling that the public benefit 
of salvaging a failing institution outweighed 
the negative consequences of a bank hold- 
ing company owning a thrift insutution.® 
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In a further development, U.S. Trust 
Company, one of the largest banks in the 
country, sought entry into the Florida 
deposit and transaction account market by 
converting an existing trust company char- 
tered by the State of Florida into a federally 
chartered so-called “nonbank bank.” 
Under the Bank Holding Company Act, a 
“bank” is an institution which both accepts 
demand deposits and makes commercial 
loans.’ By obtaining a national bank char- 
ter which authorizesthe taking of demand 
deposits but not the making of commercial 
loans, U.S. Trust Company contended that 
its new subsidiary national bank was not a 
“bank” for the purposes of the Bank Hold- 
ing Company Act’s prohibition of interstate 
banking. In March 1984, the Federal Re- 
serve Board, expressing concern as to the 
effect of its decision, ruled in favor of U.S. 
Trust Company. 

This ruling opened the doors to interstate 
deposit-taking activities by all bank holding 
companies. Within two months over 200 
applications were filed nationwide to form 
“nonbank banks,” including several dozen 
to be located in Florida. The U.S. Comp- 
troller of the Currency soon imposed a 
moratorium on processing these applica- 
tions during 1984, pending Congressional 
action.’ The Federal Reserve Board’s order 
approving the U.S. Trust Company appli- 
cation is now pending on appeal.? 

It was against this background that 
Governor Robert Graham in late 1983 
appointed a committee of prominent fi- 
nance industry and other business execu- 
tives to study the interstate banking issue. 
In addition, a committee of attorneys was 
appointed to examine possible legislative 
alternatives. The Governor’s Advisory 
Committee On Regional Interstate Bank- 
ing issued its report in February 1984, 
concluding that the time had come for 
regional interstate banking. The unsuper- 
vised changes occurring in the structure of 
the banking industry pointed to a need for 
an orderly approach to elimination of 
geographic restrictions. The Governor’s 
Lawyers Committee on Regional Interstate 
Banking then developed the legislation 
which subsequently became the Florida 
Regional Reciprocal Banking Act of 1984. 

The concept behind the Regional Recip- 
rocal Banking Act is to permit the growth 
of regional institutions. One of the effects 
of geographic restrictions on bank growth 
has been that the national money centers 
have developed financial institutions that 
dwarf those of any other part of the 
country. Citicorp, for example, has total 
deposits that are over twice that of the 


deposits of all of the commercial banks in 
Florida put together. The largest bank 
holding company in Florida, Barnett Banks 
of Florida, Inc., is not one-tenth the size of 
Citicorp. Governor Graham, in supporting 
the regional concept, observed that a two- 
tiered banking system has developed in the 
United States, composed of a few enormous 
banking institutions, located primarily in 
New York and California, and thousands 
of much smaller institutions. He argued 
that a three-tiered system with substantial 
regional banks was preferable because 
strong regional institutions could compete 
more equally with money center institu- 
tions, and would be geared to the economic 
needs of the region. 

With the strong support of Governor 
Graham, legislative leaders and the Florida 
banking industry, Ch. 84-42, Laws of 
Florida, was enacted to create new F.S. 
§658.295. Since the prohibition against 
interstate acquisitions contained in the 
Douglas Amendment can be waived only 
by legislation in the state in which the bank 
to be acquired is located, Florida could not 
grant Florida banks the power to acquire 
banks elsewhere. The Florida Legislature 
could only authorize interstate acquisitions 
of Florida banks. By tying such authoriza- 
tion to reciprocal legislation in the home 
state of the acquiring institution, the 
Florida Legislature ensured that other 
states would drop the barriers to the inter- 
state expansion of Florida’s banking indus- 
try in order to obtain the benefits of the 
Florida legislation for their banks. 

The region selected is composed of 
Alabama, Arkansas, Florida, Georgia, 
Louisiana, Maryland, Mississippi, North 
Carolina, South Carolina, Tennessee, Vir- 
ginia, West Virginia, and the District of 
Columbia." Only a “regional bank holding 
company” is eligible to acquire a Florida 
bank or bank holding company.!' This 
term is defined as a bank holding company 
having its “principal place of business” 
within the region, with more than 80 percent 
of its deposits from bank subsidiaries locat- 
ed within the region and which is not con- 
trolled by a bank holding company other 
than a regional bank holding company.!? 
The term “principal place of business” is 
defined as the state in which the total 
deposits of ali bank subsidiaries of the 
holding company are largest.!3 For exam- 
ple, a holding company with 40 percent of 
its deposits in Florida and 20 percent in 
each of the states of Georgia, North Caro- 
lina, and South Carolina, would be con- 
sidered a Florida bank holding company 
and could not be acquired by a Georgia 


THE FLORIDA BAR JOURNAL/NOVEMBER 1984 625 


PERSONAL IN 
PRODUCT LIABI 
ORKMEN’S COMP 
AND OSH 


550 Board Certified Medical 
Experts in all specialties, 
nationwide and Florida. 


Medical Doctors, Surgeons, 
Specialists, | Osteopaths, 
Dentists, | Chiropractors, 
Podiatrists, Nurses, Hospital 
Administrators, Toxicolo- 
gists, and Engineers in all 
Specialties. All 
signed written 


Choose any one or more. All 
explained in our fee schedule. 1 


Comprehensive 
Screening Report: $200 


Send up to pages of materials. 
“Report prepared and signed by our 
Medical Director. 


Comprehensive Confi- 

dential Work Product 

Report: $450 

Expert Report: $600 
Board Certified expert 


Contingency Fees: no 


guaranteed for meri- 
torious cases. 


Experience: 
6000 cases. 


‘FREE telephone consul- 


tation with our Medical 
Director. 
Local Attorney Referen 


DAY IN THE LIFE MOVIE: 
$1900 plus travel expenses. 


FREE literature, sample ex- 
pert reports, and Medical- 
Legal book by our Medical 
Director, H. Barry Jacobs, 
M.D., with foreword by 
Melvin Belli. : 


he Medical Quality. 
Foundation 
The American Board of 
Medical-Legal Consultan 


345 Sunset Hills Rd, Reston. VA 2 
(703) 437-3333 


TOLL FREE 
800-336-0332 


We are as good as the work wedo. 


satisfied attorneys cant be wrong 


prepare | 


MEDICAL 
MALPRACTICE 
MALPRACTICE | 
LITY, 
| 
| 
; - 
| | 
| | 
| 
a 
| 
| 
= 
: 
| 


bank holding company without complying 
with Florida law. 

Under the statute, an interstate acquisi- 
tion of a Florida bank or bank holding 
company must be approved by the De- 
partment of Banking and Finance. Before 
approving any application, the department 
must determine that the laws of the state in 
which the regional bank holding company 
is located permit reciprocal acquisitions by 


Florida holding companies and would 
permit the applicant holding company to 
be acquired by the target Florida bank or 
bank holding company. Additionally, be- 
fore it may be acquired, the Florida bank 
or all the bank subsidiaries of the Florida 
bank holding company to be acquired must 
have been in continuous existence for more 
than two years. The department must also 
verify that notice of intent to acquire has 
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been given to all shareholders either by 
mail or publication. Finally, the depart- 
ment must make its approval of an acquisi- 
tion subject to any conditions, restrictions, 
and requirements which would apply to the 
transaction if the roles of “acquiror” and 
“acquiree” were reversed, but which would 
not apply to an intrastate transaction in the 
home state of the acquiring institution. 
§658.295(3)(a), Fla. Stat. 

Only “acquisitions” are covered by the 
statute, and the term “acquire” is defined in 
accordance with the definition of “control” 
used in the federal Bank Holding Company 
Act.!4 Mergers, stock or asset acquisitions 
or any other transaction creating a “con- 
trol” relationship are covered. However, 
transactions not involving acquisition of 
control are not addressed. Thus, the exist- 
ing alternatives of an interstate acquisition 
of less than five percent of the common 
stock of a Florida bank holding company, 
investment in nonvoting preferred stock, 
and option arrangements not otherwise 
creating a control relationship continue to 
be permissible. Therefore, the statute does 
not affect the First Atlanta Corporation 
preferred and common stock investment in 
Southeast Banking Corporation or the 
nonvoting stock investment in Florida 
National Banks of Florida, Inc., by Chemi- 
cal New York Corporation. 

To avoid evasions of the regional con- 
cept, the term “bank” is defined so that it 
does not include savings and loan associa- 
tions, industrial savings banks, trust banks, 
“nonbank banks” and other institutions, 
however chartered.!5 

The statute includes an “anti-leapfrog- 
ging” provision which would require the 
divestiture of any Florida bank or bank 
holding company by any bank holding 
company that ceases to be either a Florida 
or a regional bank holding company.'® 
Thus, if a Florida bank were acquired by a 
regional bank holding company which was 
itself subsequently acquired by a holding 
company from outside the region, the 
regional holding company would be re- 
quired to divest itself of all of its Florida 
banks and Florida bank holding companies 
within two years. Since recently adopted 
reciprocal statutes in other states define the 
southeastern region as including different 
states, this provision erects a barrier to 
interlocking regions becoming the equiva- 
lent of full national interstate banking. The 
statute contains a nonseverability provision 
which is intended to nullify the entire act if 
any provision of it is held unconstitutional 
or if any federal agency construes it to 
authorize an interstate acquisition of a 


‘ 


Florida bank or bank holding company 
other than by a regional bank holding 
company.!” 

The regional concept has come under 
constitutional attack. The first regional 
reciprocal statutes were passed in New 
England by Connecticut, Massachusetts 
and Rhode Island.'* The statutes of Con- 
necticut and Massachusetts permit acquisi- 
tions in their respective states by bank 
holding companies from states which have 
statutes authorizing entry on a reciprocal 
basis and which are within the region 
defined in the statutes. The Rhode Island 
statute does likewise, but as of July 1, 1986, 
automatically expands to permit any bank 
holding company from any state to acquire 
Rhode Island institutions. New York was 
not included in the New England region. 
The effect was to permit mergers and 
acquisitions among New England banks, 
but not to extend such activities to New 
York bank holding companies. 


The Connecticut and Massachusetts sta- 
tutes have been challenged by Citicorp on 
constitutional grounds. It has been argued 
that regional statutes are contrary to the 
commerce clause, the compact clause, the 
equal protection clause, and the due process 
clause of the United States Constitution. 
Transactions under the New England sta- 
tutes have been approved by the Federal 
Reserve Board. That approval has been 
upheld by the Second Circuit Court of 
Appeals. '? Both the Federal Reserve 
Board and the Second Circuit determined 
that the New England regional reciprocal 
acts were constitutional and within the 
power reserved to the states by Congress 
through the Douglas Amendment of the 
Bank Holding Company Act. Certiorari 
review in the U.S. Supreme Court is now 
being sought. 

Regional reciprocal banking laws are 
likely to have a dramatic impact upon the 
nation’s banking structure. In the 
Southeast, Florida, Georgia, South 
Carolina, and North Carolina have already 
enacted regional statutes that are similar to 
one another. Other states, including 
Virginia and Maryland, are actively 
considering such legislation. Utah has 
adopted a western region statute, and 
several states in the Mideast and Midwest 
are considering regional proposals. 

Within the Southeast the first regional 
transaction has been announced. Sun 
Banks, Inc., and Trust Company of Georgia 
have reached an agreement to reorganize 
into a single banking entity which would be 
a Florida bank holding company. It will 
have deposits of over $14 billion and will be 


among the 25 largest bank holding com- 
panies in the country. If regional statutes 
withstand constitutional scrutiny, other 
transactions will follow. There will be a 
regional consolidation within the banking 
industry, and major institutions competi- 
tive with money center banks will develop. 

Florida has been one of the focal points 
of the movement toward changes in bank- 
ing structure. It is likely that our state will 
remain at the cutting edge of changes in the 
structure of banking for years to come. BJ 
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How our 10-part harmony 
closed properties states... 


t 


Despite unusual arrangements. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


dy, 
COMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 
126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 ¢ (FLA WATS) (800) 432-8518 


by Julius J. Zschau 


Florida real property attorneys are 
indeed fortunate because they have avail- 
able a vehicle for holding title to real estate 
which very few other jurisdictions possess: 
the land trust. As the law regarding land 
trusts is codified in Florida! rather than 
being a creation of case law, there is a 
strong foundation for the existence and 
perpetuation of land trusts. In addition, 
this statute has become a guide to other 
jurisdictions with respect to the establish- 
ment of this most useful and important 
vehicle. 

Before discussing the practical value of 
land trusts, some review of the general 
historical background of trust law and of 
the evolution of land trust law will be 
helpful in placing land trusts into their 
proper perspective. In medieval times, the 
features of feudal tenure, primogeniture, 
and forfeiture for treason very often caused 
owners of real property to transfer their 
lands to family friends for the benefit of 
themselves as grantors. Due to the influence 
of Henry VIII, the Statute of Uses was 
adopted in 1536, which executed these 
trusts with the result that the holder of the 
use became the holder of the legal estate. 
Nine years after the enactment of the 
Statute of Uses, English courts held that 
the Statute of Uses was inapplicable to 
active trusts and the concept of trusts 
became and remains a part of present day 
law. The Statute of Uses became a part of 
American jurisprudence upon the inde- 
pendence of the United States. As will be 
discussed later, the Statute of Uses still 
remains one of the problems in the utiliza- 
tion of land trusts. 

The land trust differs from the classic 
trust form as most of the incidents of 
ownership may be reserved in the benefici- 
ary. In the land trust, the trustee has both 
legal and equitable title in addition to some 
purely administrative duties.2 Correctly, 
Florida courts have held that the statutory 
land trust is not an ordinary intervivos 


Land Trusts: A Valuable Vehicle 


Through authorization in F.S. §689.071 and availability of additional information on the land trust, Florida 
real property attorneys may make wider use of this vehicle for holding title to real estate. 


Real Property, Probate& Trust Law 


trust which is to be administered under Ch. 
737, Trust Administration law of the 
Florida Statutes.3 


The leading case in land trust law, Hart 
v. Seymour, 147 Ill. 598 (1983), was decided 
by the Illinois Supreme Court in 1893. This 
case is the modern legal foundation for the 
land trust. A subsequent case equated a 
land trust with the Massachusetts business 
trust.4 The case of Robinson v. Chicago 
National BankS provides the best descrip- 
tions of a land trust: 
The land trust is a device by which the real estate 
is conveyed to a trustee under an arrangement 
reserving to the beneficiaries the full manage- 
ment and control of the property. The trustee 
executes deeds, mortgages or otherwise deals 
with the property at the written direction of the 
beneficiaries. The beneficiaries collect, rent, 
improve and operate other than holding or 
dealing with the legal title. The arrangement is 
created by two instruments. The deed in trust 
conveys the realty to the trustee. Contempo- 


raneously with the deed in trust a trust agreement 
is executed. 


One of the major concerns among 
lawyers in using land trusts involves the 
Statute of Uses. In jurisdictions where the 
Statute of Uses is strictly construed, a land 
trust cannot exist. An expansive interpre- 
tation of the Statute of Uses by the Illinois 
courts has made the land trust possible in 
that state.” The court held that the trustee’s 
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duties to deal with title at the direction of 
the beneficiary, and to sell the property if 
any remains at the end of 20 years, is 
sufficient to create an active trust and to 
avoid the execution of the use of the 
Statute of Uses.8 


Creative Form of Land Ownership 

Asa result of this holding, land trusts not 
only have become widely used in the State 
of Illinois, but also have become a very 
valuable device to real estate attorneys 
interested in pursuing creative forms of 
land ownership for their clients. One case 
spoke of land trust in the following terms. 


The law of this state and the reviewing courts for 
more than 80 years have encouraged public 
reliance upon the real property concepts exem- 
plified in the land trust now before us. Millions, 
and probably billions of dollars have been and 
are now invested in similar trust arrangements 
and thousands of titles depend thereon for their 


validity.? 

Because of the flexibility of the land trust 
asa vehicle for holding title to real property, 
much interest has been stimulated in states 
other than Illinois for using land trusts. 
Florida and Virginia both have enabling 
statutes which permit and in fact encourage 
land trusts.!° Courts in such states as 
Kansas and California have permitted 
creation of land trusts through court 
decisions. 

Under generally accepted law, the bene- 
ficiary retains full powers of management 
of the property which is the subject of the 
land trust.!! Under Florida law, the land 
trustee receives legal and equitable title to 
the real property which is the subject of the 
trust.!2 In addition, the trustee receives full 
right of ownership over the real property 
described in the recorded deed with full 
power to deal with the property when the 
deed does not name the beneficiaries of the 
trust, and irrespective of whether reference 
is made in the recorded deed to an un- 
recorded trust instrument. The deed must 
be recorded and must give to the trustee the 


: 
Se 


power and authority either to protect, 
conserve and to sell or to lease, or to 
encumber or otherwise to manage and 
dispose of the real property described in the 
deed. The trustee can only deal with prop- 
erty within the power and authority granted 
in the recorded deed. Finally, it is clear that 
any person, other than’a corporation lack- 
ing trust powers, may act asa land trustee.!3 

Under F.S. §689.071(2), any grantee 
from a trustee holding title in trust under a 
recorded trust deed which meets the re- 
quirements of that section does not have to 
inquire into the identity or status of any 
named or unnamed beneficiary, their heirs 
or assigns or into the authority of the 
trustee to act within the powers granted in 
the recorded deed, or into the provisions of 
an unrecorded trust document whether 
such document is referenced in the deed. A 
deed prepared pursuant to F.S. §689.071 
creates a valid trust and there is no need to 
inquire into any unrecorded trust instru- 
ments which may or may not be referenced 
in the deed. Florida case law also confirms 
that a grantee from a land trustee need not 
look beyond the trustee’s deed to determine 
the trustee’s powers.!4 


All persons dealing with the trustee 
under any recorded instrument which has 
been prepared in accordance with the sec- 
tion, take free and clear of the claims of all 
the named or unnamed beneficiaries of the 
trust and of any unrecorded declarations or 
agreements collateral to the trust, whether 
they are referenced in the agreement. It is 
further provided that anyone claiming 
under the beneficiaries does not have a 
claim against the grantee if all the provi- 
sions of the section have been met.!5 The 
beneficiary under any land trust agreement 
has the right to enforce the terms of the 
unrecorded trust instrument against the 
trustee. 

Interestingly, F.S. §689.071(4) sets forth 
the proposition that in all cases where the 
recorded instrument, prepared in accord- 
ance with that section, contains a provision 
declaring the interest of the beneficiary to 
be personal property only, that provision 
shall be controlling for all purposes where 
such determination shall become an issue 
under laws or in the courts of the State of 
Florida. It is important to note that this 
provision makes it possible for a beneficiary 
to convey his interest in real property by 
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assignment of the beneficial interest rather 
than by the execution and recording of a 
deed. 


Multiple Ownership 

Having considered the general attributes 
of a land trust, consideration should now 
be given to the practical use of this vehicle 
for ownership of real estate. One of the 
most common uses of land trusts involves 
the situation in which there are multiple 
owners who desire to hold title to real 
property. When there are multiple owners 
of real property, numerous problems such 
as the existence of judgments subsequent to 
taking title, divorce, death, bankruptcy or 
incompetency of any one of the owners 
may arise. The use of a land trust prevents 
the possibility of a cloud on title in these 
situations. The beneficial ownership of a 
particular beneficiary in the land trust can, 
of course, be reached, but the conveyancing 
problem in these situations can be over- 
come by careful drafting of the trust 
agreement. 

Another problem inherent in the multiple 
ownership situation is the possibility of 
deadlock. Ina well drafted trust agreement, 
provision can be made for the avoidance of 
deadlocks among multiple owners. A gen- 
eral partnership, limited partnership or 
other form of beneficiary agreement can be 
prepared to spell out the rights and obliga- 
tions of multiple owners in situations in 
which disagreements may arise. Provision 
also can be made for arbitration or similar 
resolution of disputes among the multiple 
owners in a land trust beneficiary agree- 
ment. 

Syndication of real property, develop- 
ment of a condominium, or large subdivi- 
sion projects give rise to other situations 
which lend themselves to the use of land 
trusts. These situations can be simplified by 
the use of the land trust form of ownership. 
In the syndication situation, the need for 
multiple signatures on a deed can be elimi- 
nated by giving the power of direction to 
one person or a committee of less than all 
the owners. In the condominium or large 
subdivision situation, the use of a land trust 
can reduce delays, particularly where signa- 
tures must be obtained from remote loca- 
tions, because only the signature of the 
land trustee is needed on the deeds of 
conveyance. 

Another valuable use of the land trust 
arises in those cases, where for very good 

reasons, purchasers of real property may 
not wish to publicize their ownership in- 
terest in the public records. By utilizing a 
land trust, such an individual can remain 
anonymous. For example, a developer 
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might wish to remain anonymous, when 
the developer is seeking to assemble a large 
tract of land and the owners of smaller 
parcels might otherwise hold out having 
been apprised of his intention. When the 
Sears Tower in Chicago was developed, no 
fewer than 26 land trusts were established 
to purchase the property in the area. The 
method proved effective and the world’s 
tallest building is now located on a parcel 
of real estate assembled by using the land 
trust as a vehicle. 

All of the tax advantages of individual 
ownership are retained by the use of a land 
trust. The deduction for depreciation, taxes 
and other ex-’. ases flows directly through 
to the beneficial owners, and the investment 
tax credit is also preserved, as long as the 
land trust is not deemed to be an entity 
taxable as a corporation by the Internal 
Revenue Service. Careful drafting will 
avoid creating a land trust which is deemed 
by the Internal Revenue Service to be an 
entity taxable as a corporation by insuring 
that the characteristics of a corporation are 
not met. Those characteristics are as 
follows: an association; an objective to 
carry on business; continuity of life; free 
transferability; centralization of manage- 
ment; and limited liability.46 Most land 
trusts have the first four characteristics; 
however, the tax status of land trust will 
generally turn on the presence or absence 
of the characteristics of centralized man- 
agement and, in addition, most land trusts 
provide that the beneficiaries do not have 
limited liability. 

Nonresidents of the State of Florida can, 
by placing their real estate in a land trust, 
avoid ancillary probate administration. 
The existence of a land trust under these 
circumstances will permit ease and simplic- 
ity in dealing with title to the property. The 
probate court in the state handling the 
administration of the estate deals with 
personal property rather than real property 
when the beneficial ownership of a land 
trust is involved; therefore, no ancillary 
administration is necessary in such situa- 
tions. Land trust agreements can also pro- 
vide that beneficiaries may make disposi- 
tions of the beneficial interest upon death 
of any given beneficiary. These dispositions 
can be handled by providing in the trust 
agreement for remaindermen to succeed to 
the beneficial interest of the deceased bene- 
ficiary. An Illinois case has held that sucha 
provision is not considered to be testa- 
mentary.!7 

In situations where title to property is 
held by a large number of owners, a dissi- 
dent tenant in common might be in a posi- 


tion to compel partition of the entire 
property and completely destroy any plan 
of development. The use of a land trust 
precludes this as partition of real property 
is not available.'8 

Another benefit of using a land trust 
arises from the fact the interest of the 
beneficiary is personal property. Since the 
beneficial interest of a land trust is charac- 
terized as personal property, marital rights 


do not apply and title to real property can 
be conveyed without the joinder of the 
spouse.!9 

The personal liability of a beneficiary 
can be avoided by the use of a land trust in 
mortgage financing situations. By using the 
appropriate language and exculpatory 
clauses, no personal liability may be 
imposed on the beneficiaries of a land trust 
and exposure to deficiency judgments in 
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the event of foreclosure can also be 
avoided.?° 

Another benefit of using land trusts lies 
in the fact that beneficial interests may be 
easily assigned to other parties. These 
assignments need only be executed by the 
beneficiary, presented to the land trustee, 
and the assignment accepted by the new 
beneficial owner. No deed need be recorded 
in the public record. This concept may be 
particularly beneficial to developers of 
large real estate tracts in which common 
areas are to be conveyed to an umbrella 
association or a subassociation. The use of 
a land trust makes conveyance of these 
common areas very simple. The developer 
need only assign his beneficial ownership 
of the land trust in which title to the 
common area is held to whatever entity he 
wishes to hold title to that property. 

The creation of land trusts is a relatively 
simple process. The res of the trust consists 
of the legal and equitable title to the real 
property which is conveyed to the land 
trustee by a deed in trust. The deed in trust 
specifically states that the interest of the 
beneficiary is personal property and that 
no beneficiary has any title, legal or equita- 
ble, in the real property. As has been 
mentioned earlier, grantees from the trustee 
need not look to the trust agreement. The 
form of the deed in trust is substantially the 
same in most cases. 


Julius J. Zschau is a partner in 
Sorota and Zschau, P.A., Clearwater. 
He received his B.S. degree from the 
University of Illinois, his J.D. degree 
from the University of Illinois and his 
LL.M. degree from John Marshall 
Law School. He specializes in real 
estate and corporate work represent- 
ing primarily real estate developers. 

Zschau is chairman of the Land 
Trust Committee of the Real Property, 
Probate and Trust Law Section and 
writes this column on behaif of the 
Real Property, Probate and Trust 
Law Section, William Sherman, chair- 
man, and Jerry E. Aron and William 
D. McEachern, editors. 


The Trust Agreement 

Another required instrument in the crea- 
tion of land trusts is the trust agreement. 
This instrument is entered into by and 
between the trustee and the beneficiary. It 
provides that the interests of the beneficiary 
are the power to direct the trustee to deal 
with the title and to control the operation 
of the property. The trust agreement should 
also provide that the interest of the benefi- 
ciary is personal property and that on 
death of a beneficiary, the trust will not 
terminate. The trust agreement sets forth 
the duties of the trustee and provides that it 
is not the duty of any purchaser to see to the 
application of the purchase money. Trust 
agreements should not be recorded and are 
not required to be recorded under FS. 
§689.071. The case of Robinson v. Chicago 
National Bank is instructive as to the 
contents of a land trust agreement.?! With 
respect to trust agreement, that case made 
the following statement: 
The pertinent provisions of the trust agreement 
are summarized as follows: While legal title to 
the real estate is held by the trustee, the benefi- 
ciaries retain “the power of direction” to deal 
with the title to manage and control the property, 
to receive proceeds from sales or mortgages and 
all rentals and avails on the property. The trustee 
agrees to deal upon the written direction of the 


beneficiaries or persons named as having power 
of direction, . .?2 


There are other collateral agreements 
between other beneficiaries, generally 
called beneficiary agreements, which relate 
to the relationship among the beneficiaries. 
The kind and variety of collateral agree- 
ments and beneficiary agreements is very 
wide and is limited only by the imagination 
of the parties involved. In most cases, these 
agreements take the form of partnerships 
or limited partnerships. A corporation can 
also be named as beneficiary under a land 
trust. If a corporation is named the benefi- 
ciary, some form of shareholder agreement 
should be prepared to cover situations in 
which a stockholder dies or wishes to sell 
his stock to a third party. 

If the recorded deed in trust provides for 
a successor trustee upon the death of the 
trustee, the successor trustee can convey 
the property of the trust after the death of 
the original trustee. A copy of the death 
certificate of such trustee should be re- 
corded. If the recorded trust deed makes no 
provisions for the successor trustee, a suc- 
cessor can be appointed by a court on 
petition of the beneficiary. 
~ With respect to the relationship of the 
trustee to the beneficiary, it has been held 
that the trustee is not the agent of the 
beneficiary.?3 Further the beneficiary is not 
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the agent of the trustee.?4 Finally, intervivos 
trusts can be drafted so as to contain land 
trust provisions or intervivos trusts can be 
made the beneficiaries under a land trust 
established pursuant to F.S. §689.071. 

It is important to note that whenever 
land trustees execute notes or mortgages or 
other debt instruments, exculpatory lan- 
guage should be placed within a document 
so as to protect the trustee from personal 
liability. Beneficiaries may by personal 
guaranty become personally liable on the 
obligation. 

The question often arises, after consider- 
ing the great flexibility and usefulness of 
land trusts, why land trusts are not used 
more widely in Florida. There are at least 
two answers. First, few people have been 
exposed to this form of ownership of real 
property. Second, many potential trustees 
are reluctant to assume the responsibilities 
of a land trustee. One of their main con- 
cerns is the applicability of the Statute of 
Uses to a land trust. It is, however, well 
settled that F.S. §689.071 clearly authorizes 
this type of trust even when there are 
minimal duties lodged in the trustees. With 
more information on land trusts being 
made available, the land trust vehicle may 
become more widely used in Florida. BJ 
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in Jury Trials 


by Jeffrey T. Frederick 


There are many ways in which a 
litigation psychologist can help aticrieys. 
Four such ways are opinion polls, 
presenting a case to a mock jury, helping 
develop questions for voir dire and 
assisting in selection of the jury, and 
observation of juror responses during trial. 
To illustrate these four forms of assistance 
this article discusses them in light of a 
hypothetical contract dispute between an 
aircraft manufacturer and a major airline. 


An_ aircraft manufacturer signs a 
contract to build and deliver several large 
airplanes within a specified time. However, 
the manufacturer encounters a variety of 
problems: late construction of a new plant; 
delays in delivery of critical materials from 
subcontractors; and requirements to 
maintain priority to the military on other 
orders. Over a year’s delay occurs prior to 
the delivery of each of the aircraft. The 
buyer, a major airline, sues the 
manufacturer for damages in excess of 
$100 million as a result of the late delivery 
of the aircraft. The aircraft manufacturer 
claims that the delays were beyond its 
reasonable control and that they were 
within the scope of the contract's 
“excusable delay” clause. To help prepare 
the defense in its case the manufacturer 
seeks the assistance of a_ litigation 
psychologist. The psychologist is asked: 
What can you do that will decrease 
exposure to a potentially devasting award? 

This hypothetical case (based on an ac- 
tual case in the shipbuilding industry) raises 
several questions that are faced by any 
attorney who tries cases before juries. 
What type of juror would be desirable, and 
what type undesirable? Which questions 
should be asked on voir dire? How is the 
jury likely to perceive the strong and weak 
points of the manufacturer’s case? How can 
testimonial and nontestimonial evidence 
be presented in a manner to assure 
maximum impact on jurors? How should 


‘Trial Lawyers’ Forum 


Four Ways to Use a Litigation Psychologist 


opening statements and closing arguments 
be structured to make them most effective? 
These are the sort of quesions that are 
within the scope of assistance provided by a 
litigation psychologist. 


Opinion Polls 

When preparing an opinion poll, the 
psychologist seeks answers to the following 
four key questions: Who would be a 
desirable and who an undesirable juror (for 
the aircraft manufacturer)? What 
questions should be asked on voir dire? 
What are the important issues or problems 
that the defendant faces in its case? What 
attitudes and opinions held by potential 
jurors would be important to the 
presentation of evidence? 

To obtain answers to these questions, the 
psychologist conducts an opinion poll in 
the jurisdiction from which potential jurors 
will be drawn for trial. A sample group of 
community members is selected whose 
characteristics are similar to those of 
individuals likely to be included in the jury 
pool. The total number of individuals 
interviewed (often via telephone) ranges 
from several hundred to more than 1,000, 
with jurisdictions containing a_ large 
population requiring the larger samples. 
The cost of conducting a project with a 
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sample size of approximately 1,000 can 
range from $40,000 to $50,000, or more. A 
large polling sample, which might be likely 
in the contract case, could require several 
months of time from its inception to the 
preparation of a final report on the poll. 

A poll conducted in connection with the 
hypothetical contract case likely would 
include at least three topics. The first topic 
would address the general attitudes of 
community members, including attitudes 
toward business practices generally, 
contracts and issues of general delay 
specifically, important legal principles, and 
relevant contract law. Other attitudinal 
matters to be probed would include 
preferences for equity or fairness in 
relationships, and (potentially) attitudes 
reflecting conservatism. The second major 
topic would address perceptions about 
the litigants. How are they viewed by 
the community? Is the aircraft company 
viewed in a positive or negative manner (in 
terms of such characteristics as greed or 
trustworthiness), outside the scope of the 
present litigation? Do either of the litigants 
possess an initial advantage regarding 
these perceptions? 

The third major topic would concern 
reactions of the community to the case in 
the abstract. An analogous hypothetical 
case containing the essential elements of 
the contract dispute would be included to 
allow respondents to give their preferences 
for a verdict in that situation. 
Supplemental information is then 
provided to see how they would react to the 
various issues that may arise at trial. In the 
hypothetical contract case, these issues 
would include interpretation of the delay 
clause, military priorities, subcontractor 
delays, and backlog problems. Finally, the 
poll would gather background information 
on the respondents (i.e., age, race, sex, 


educational level, occupation, and 
income). 
The information gained from _ the 


bay 
4 


opinion poll then is applied to the four key 
questions. First, profiles of favorable and 
unfavorable jurors are developed based on 
background characteristics which are 
indicative of important attitudes as 
revealed by the poll. For example, in the 
hypothetical contract case, the poll may 
reveal that the desirability of potential 
jurors can be established by knowing only 
four characteristics _(e.g., the race, 
educational level, presence of any prior 
military experience, and their opinion 
regarding corporate responsibility for 
delays). In fact, such limited profiles have 
been shown to predict verdict preferences 
with more than 85 percent accuracy in 
similar types of cases. 

Voir dire in the case also can be 
improved by knowing the relationship 
between various attitudes and preferences 
for a verdict. Those questions in the poll 
that are found to be important can be 
incorporated into the defendant's voir dire 
for the purpose of revealing bias and 
facilitating adoption of favorable 
viewpoints by jurors. 


Two other uses are available for the 
information gained from the poll. First, the 
community's responses to the hypothetical 
case and other issue oriented questions can 
serve to highlight the strengths and weak- 
nesses in the case. For the contract case, the 
survey may reveal that the issues of military 
priority and contract terminology tend to 
favor the defendant, while subcontractor 
delays and treating the delay problem as 
one of a backlog would hurt the defendant. 
With this knowledge in hand, the 
defendant could devote its resources to 
supporting the first two issues and negating 
the latter two issues. 

Finally, the poll can provide valuable 
information for development of a theme in 
the case and structuring arguments to the 
jury. Opinions and values held by a vast 
majority of the population often can be 
woven into the fabric of facts about the 
case. If the community frowns on a 
corporation using the courts as a way of 
making up for bad business decisions or 
feels that businesses should abide by all the 
terms of a contract, then these opinions 
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should be converted into themes of the 
defendant’s case and emphasized in 
arguments to the jury. 


Mock Juries 

A second form of assistance used by the 
litigation psychologist is to pre-try the case 
to a mock jury. This approach allows for 
empirical testing of various questions 
raised by the case through a controlled 
presentation to simulated jurors. Among 
the questions to be addressed are: What are 
the strengths and weaknesses of the two 
litigants’ cases? What is the impact of 
testimonial and nontestimonial evidence? 
Is this evidence being conveyed in a clear 
and understandable fashion? What is the 
impact of opening statements and closing 
arguments? How accurate are the juror 
profiles generated by the community poll 
(or profiles based upon the lawyer's 
intuitions)? Are certain questions which 
are being considered for inclusion in the 
voir dire providing useful information? 

Use of a mock jury entails presentation 
of a videotaped portrayal of the trial to 
groups of community members (usually 
registered voters) who are recruited to act 
as a jury or juries. Each such jury views the 
videotape and deliberates prior to 
rendering a final verdict. Following the 
final verdict, the jurors are interviewed to 
answer specific questions regarding the 
case and the case strategy. During both 
deliberations and posttrial interviews, the 
jurors’ comments are recorded for later 
analysis. Several juries, for example, would 
be exposed to one version of the trial, and 
the results of these juries would be 
examined. Following the first series of such 
trials, changes can be made and tested with 
other juries. The costs of this approach 
range from $2,000 to $10,000, depending 
on the size and scope of the project that is 
undertaken. 

In using this approach in the contract 
case, a one to two-hour videotape would be 
developed using members of the defense 
litigation team as the major actors in the 
trial. The trial would include: (a) a brief 
voir dire questionnaire which includes the 
necessary juror profile questions and other 
potentially important questions; (b) an 
introduction by a judge outlining the 
nature of the contract dispute; (c) an 
opening statement by the airline company; 
(d) an opening statement by the aircraft 
manufacturer; (e) the airline’s abbreviated 
case-in-chief (often relying on one univer- 
sal witness) with cross examination by the 
defense; (f) the aircraft manufacturer’s ab- 
breviated case-in-chief (again often relying 


. ific performance of 
you should require 


on one universal witness with cross 

examination by the plaintiff; (g) closing 
arguments by both the airline and the air- 
craft manufacturer; and (h) abbreviated 
jury instructions by the judge. 

After each jury views the videotape, it is 
asked to complete a preliminary verdict 
form, to deliberate, and to render a final 
verdict. The jurors would then be 
interviewed on a variety of matters 
including their views on the strong and 
weak points of the airline's and the aircraft 
manufacturer’s cases; what each party 
would have to show in order to be suc- 
cessful at trial; the closing arguments of 
the parties; and the interpretation of the 
judge’s instructions. 

The results of the mock jury trial(s) 
would provide very valuable information 
on several matters. First, they could show 
that primarily the jurors focused on the 
exact wording of the clauses in the con- 
tract. Second, defendant's use of a two- 
pronged closing argument discussing 
both liability and damages could be shown 
to be less effective than an argument 
focused on liability. Third, results of the 
voir dire analyses also could demonstrate 
that those persons who the psychologist 
classified as likely to be either unfavorable 
or favorable, based on juror profiles, 
actually rendered verdicts consistent with 
this classification. Fourth, the analysis of 
the voir dire questions could determine 
which questions will yield the most useful 
information. 

The overall results gleaned from trying 
the case before a mock jury then would be 
used as a guideline on how to present the 
most effective case. For example, greater 
emphasis could be placed on producing the 
most favorable interpretation of the 
contract wording in the eyes of the jurors. 
Closing arguments could be adjusted so as 
not to dilute the liability argument with an 
argument about damages. Finally, the 
mock jury results could be used as a 
yardstick for evaluating plaintiff's 
settlement offers. If the airline offers to 
settle for $10 million and several of the 
mock juries are returning verdicts against 
the aircraft manufacturer in excess of $17 
to $20 million, then perhaps accepting the 
plaintiff's offer would be in the defendant's 
best interests. 


Voir Dire and Jury Selection 

A third area of assistance provided bya 
forensic psychologist deals with de- 
velopment dire questions and selection 
of the real jury. The purpose of having a 
psychologist help structure questions for 


voir dire development is three-fold. First, 

what is the purpose of the question being 
asked? Does the lawyer want to gather 
information on, educate, or persuade the 
juror? Second, what is the proper form of 
the question? Should the lawyer have the 
juror answer in a yes or no manner, or 
should the juror provide a more detailed 
answer? Third, how should the question be 
worded? What words or phrases best suit 
the lawyer's purposes? The answer to the 
first question generally dictates the answers 
to the latter two questions. 

There are many goals for the voir dire. 
These would include gathering 
information, educating or instructing 
jurors, sheer persuasion, developing 
rapport with jurors, and socialization. 
While all of these goals are important, 
three should be singled out for special 
consideration: gathering information, 
education/instruction of jurors, and 
persuasion. The topics covered on voir dire 
are generally the same for each purpose; 
how the topic is addressed usually is 
different. 

Gathering information is the first and 
most important goal of voir dire. As such, 
it is critical that attorneys ask questions 
and conduct themselves in a manner that 
produces maximum information from the 
potential juror. Three points should be 
kept in mind. First, the attorney should ask 
questions that require potential jurors to 
respond in their own words, beyond a 
simple yes or no answer. Such “open- 
ended” questions (e.g., “How do you feel 
about...... or “Tells me*about.. .... 
require jurors to express their own 
thoughts on the matter and, therefore, 
reveal more information. Second, the 
attorney should nurture an atmosphere 
that promotes honest disclosures on the 
part of potential jurors. 

Providing positive reinforcement for 
honest answers, using honest or open 
jurors as “models” of appropriate 
behavior, and limited self-disclosure on the 
part of the attorney can facilitate openness 
on the part of jurors. Third, the attorney 
should not ask questions where the answer 
is obvious from the way in which the 
question in phrased (e.g., “You don't 
believe, do you, that a manufacturer is 
responsible for delays even if they are 
beyond its control?”). Such questions 
reduce the amount of information gained 
because jurors tend to respond with the 
“obvious” or socially desirable answer 
and may not reveal their true feelings if 
they don’t have to do so. 

A second goal of voir dire is to educate or 
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instruct jurors. The importance of this goal 
cannot be understated. Jurors must under- 
stand how they are to evaluate evidence 
prior to their receiving it if they are to 
integrate the information properly. In the 
contract case, educating jurors would 
include discussion of the standard of 
doubt, burden of proof, the terms of the 
contract and what they imply, and the 
relevant law and how it applies to different 
circumstances in the case. For example, if 
the law allows jurors in the contract case to 
excuse delays caused by other contracts in 
which the government enjoys priority, 
jurors should be aware of this from the 
outset. It is through such discussions on 
voir dire (particularly of favorable points 
of law) that the defendant endeavors to 
make the jurors understand exactly how 
the jurors are to perform their duties. 
Finally, voir dire also allows superb 
opportunities for persuasion. Persuasion 
for the defense in the hypothetical contract 
case would include four components. First, 
the expectations of jurors should be 
aligned to the theme of the case. The lawyer 
accomplishes this by asking questions that 
focus on the defense perspective in the case. 
For example, jurors would be asked, “Do 
you think it’s right for a corporation to use 
the courts as a way to make up for a bad 
business decision?” and “If a corporation 
agrees to an excusable delay clause, should 
it abide by that clause?” Second, any 
potentially damaging evidence would be 
addressed in its best light on voir dire, if 
that is possible. To do so would reduce the 
negative impact of this evidence when it is 
later brought out by the opposing party. 
Third, words should be chosen for their 
most favorable impact. For example, the 
defense ought not to refer to “backlogs” 


but instead, should use a more positive 
phrase like a “justified late start.” Also, 
legal phrases should be defined in terms 
that tend to be most beneficial to the 
defense. The defense would always use 
“prove” and “preponderance of evidence” 
instead of “show” and “more likely than 
not” when referring to what the plaintiff 
must establish. Fourth, jurors should be 
reinforced in a positive way for answers 
that are consistent with the defendant's 
position. Finally, jurors should be asked to 
commit publicly to desired positions (e.g., 
“You would make the plaintiff prove by a 
preponderance of the evidence. . .”). 

Beyond preparation for voir dire, a 
psychologist also can assist by helping 
select juries at trial. There are two general 
“in-court” approaches to jury selection. 
These two respective concerns are termed 
“attitudinal assessment” and “asessment of 
nonverbal behavior.” The first approach 
involves assessing the degree to which 
potential jurors possess certain favorable 
or unfavorable attitudes based upon their 
answers to various questions. The second 
approach relies on determining the 
favorability of potential jurors by 
observing how they behave when 
answering the questions. Each approach 
requires an observer to attend the trial 
during voir dire and to rate the favorability 
of the potential juror based on these two 
respective evaluative dimensions. 

The “attitudinal assessment,” as applied 
to the hypothetical contract case, would 
include an assessment of the following 
attitudes. First, because of the need to 
focus on events that involved delay, 
attitudes toward manufacturing delays are 
important. One question likely to be 
critical in this area is the following: “Do 


you believe that a manufacturer is 
responsible for delays, even if they are 
beyond its control?” Those agreeing with 
this statement tend to be less sympathetic 
to the defense. Other attitudinal areas of 
importance would include attitudes 
concerning contracts, business practices 
and standards, including subcontracting, 
scheduling, priority rating systems, and 
equity. This latter area would include 
attitudes (of individuals and businesses) 
regarding fairness in relationships, 
suffering of victims, and compensation to 
victims. Finally, conservatism should be 
considered in light of the issue of military 
priorities. 

The “nonverbal approach” to jury 
selection focuses on the way in which jurors 
respond physically, irrespective of the 
content of their answers. Consideration is 
given to the movements and position of 
various parts of the body and to vocal 
characteristics. While the list of such “cues” 
is long, examples of these cues are as 
follows. Is the juror withdrawing and 
folding his arms? Is the juror unable to 
maintain normal eye contact and averting 
his eyes at certain times? Is the posture of 
the juror rigid? Is the juror exhibiting 
negative facial expressions? Are speech 
disturbances appearing in the juror’s 
answers? Is there a delay in the initiation of 
the juror’s answer? The presence of these 
cues is generally associated with anxiety or 
deception. The observer would note this 
for consideration in further questioning 
and in evaluation of the juror’s ultimate 
favorability. The evaluations of the juror’s 
favorability are made after considering 
variations in nonverbal behavior during 
questioning by both litigants and the judge. 

The evaluation of the individual jurors 
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(in both attitudinal and nonverbal dimen- 
sions) is tempered with consideration as to 
how the composition of the jury is evolv- 
ing and how each potential juror will 
affect its functioning. Who are the 
power figures (potential leaders) in the 
jury? Will the composition of the jury be 
such as to promote efficient functioning? 
Are there jurors who can act as “bridges” 
between subgroups that will develop on the 
jury? For this, the psychologist considers 
the background characteristics and past 
experiences of each potential and actual 
juror along with the likely dominance of 
each individual. Based on all these 
considerations, peremptory challenges are 
exercised with the goal of producing the 
most desirable jury for the client. 


Observation During Trial 

The need for information on jurors does 
not end with the selection of the jury. 
Questions arise as to how the jury is 
evolving. Who are developing as the 
leaders of the jury? How are jurors reacting 
to the opening statements and evidence 
presented at trial? Are jurors confused? To 
answer these questions, the litigation 
psychologist observes the jury during the 
course of trial. Notes are made on the 
interactions between jurors and_ the 
nonverbal behaviors exhibited during 
these interactions and during presentation 
of evidence at trial. There are two basic 
uses for this information. First, 
information obtained early at trial can be 
incorporated into revisions in future 
presentation of evidence and in structuring 
the closing arguments. Second, the 
reactions of the jury to the information 
presented at trial can be used to assist in 
decisions concerning settlement. 

In the hypothetical contract case, the 
psychologist would sit in the spectator 
section and unobtrusively take notes on the 
behavior of the jurors. A picture of the 
social structure of the jury is obtained from 
observing the interaction patterns among 
the jury members. With whom do the 
various jurors associate during recesses? 
Who appears to be more assertive in the 
interactions among jurors? Are some 
jurors remaining fairly removed from the 
rest of the jury? This picture of the social 
structure is cataloged for later use in 
developing effective closing arguments 
based upon who are perceived to be the 
leaders of the group. 

Of particular importance is how the 
jurors are responding to the information 
presented at trial. Were there certain parts 
of either litigants’ opening statement that 


had a favorable impact on the jurors? Are 
the jurors responding favorably or 
unfavorably to the defendant's 
interpretation of the wording of the 
contract? Do the jurors exhibit confusion 
or lack of interest when a key expert 
explains certain charts or presents 
information about production? This type 
of information on the jury's reaction to the 
trial can be acted upon by the trial lawyer. 
For example, if the jurors appeared 
confused by certain expert testimony on 
direct examination, this cc afusion could be 
alleviated through e ‘onal treatment on 
redirect, or through the 
testimony of another witness, later in the 
trial. 

Knowing the jurors’ reactions to the 
evidence also can improve closing 
arguments. Evidence having a favorable 
impact on certain jurors could be 
highlighted to those jurors by the 
psychologist’s alerting the trial lawyer to 
establish special eye contact with them 
when that evidence is discussed. In 
addition, by taking into account the jury's 
reactions to the trial, the psychologist can 
help structure the closing argument so as 
to make it more effective. Such structuring 
can address what jurors’ think are the 
strong and weak points of the case, without 
totally having to rely on the attorney's 
perceptions of these points. 


if posse. 


Conclusion 


The hypothetical case chosen as an 
illustration of the use of these techniques 


was based upon an actual case in which 
many of these and other approaches were 
used. The types of assistance discussed 
ranged from the relatively inexpensive in- 
court approaches and _ observational 
techniques to large community surveys. 
These types of assistance provided by the 
litigation psychologist serve a comple- 
mentary role to the skills of the attorney. 
The goal is to provide practical answers to 
the problems faced by attorneys in seeking 
to increase the effectiveness of their 
litigation efforts. BJ 
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